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Investor-State arbitration makes it possible for investors to bring claims against 

foreign governments that play host to investments; it does not necessarily make it easy 

for them to claim the fruits of any of their successful arbitral endeavours.  Study of 

investment awards tends to end with the publication of any award; the difficult of 

enforcing the ensuing award receives less attention. For example, Christoph 

Schreuer‟s magisterial treatise on the ICSID Convention runs some 1290 pages, yet 

the provisions relating to the enforcement of awards occupy only 104 of them.1  While 

the assumption may be that those awards get paid, such is not always the case.  A 

lingering issue, in ICSID arbitration, as well as in any arbitration against a State, is the 

problem of State immunity3 and the obstacle it poses to the enforcement4 of arbitration 

awards rendered against sovereign States.  

It has long been accepted that a waiver of State immunity from the jurisdiction of an 

international tribunal does not encompass any automatic waiver of immunity from the 

execution of a resulting award.5 This distinction between waivers of immunity with 

respect to litigation or arbitration and waivers of immunity with respect to execution 

means that victorious investors may have difficulty collecting the monies owed them 

from States that do not wish to pay voluntarily.6 

The rationale for maintaining immunity from execution is that certain State assets, 

such as central bank reserves and military and diplomatic property, are integral to the 

business of government and should not be subject to seizure.7 Yet in concession 

contracts and in investment treaties States have acquiesced in the creation of 
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international arbitral tribunals before which foreign investors can seek relief. 

Decoupling the waiver of immunity from jurisdiction from a waiver of immunity from 

execution seems inconsistent with the purpose of making a forum available to the 

foreign investor. As Professor Schreuer noted in his 1988 study of State immunity, 

long before the recent surge in the number of investors resorting to investor-State 

arbitration,  

The assumption of jurisdiction by domestic courts over foreign States without any prospect of having 

the resulting decisions made effective would not only be rather half-hearted but would also largely 

nullify the progress made in the protection of the private claimant.
8
  

Immunity from execution means that respondents who lose investor-State cases still 

retain the ability not to pay awards rendered against them, although by doing so they 

are in violation of their international obligations. Professor Sompong Sucharitkul, the 

Special Rapporteur for the International Law Commission‟s project on the 

codification of the law of State immunity, has described State immunity from 

execution as „the last fortress, the last bastion of State immunity.‟9 Successful 

investors in investor-State arbitrations are increasingly finding themselves loosing 

arrows at that fortress. This impediment to an investor‟s recovery of assets is 

becoming more evident as recalcitrant States refuse to pay the awards rendered 

against them. Recent examples of those States include Russia and Argentina, though 

there have been other isolated instances over the years. 

The more than 2,500 bilateral investment treaties now extant are not identical.10 Many 

permit investors to choose either to submit a dispute to ICSID under the auspices of 

the ICSID Convention or to convene proceedings under other arbitral rules. Under the 

former election, enforcement of the award is governed by the ICSID Convention; 

under the latter, no matter which rules govern the arbitration, those non-ICSID awards 

will nearly always be subject to enforcement under the New York Convention on the 

Recognition and Enforcement of Arbitral Awards.11  

The enforcement provisions in both of these Conventions are usually heralded as a 

powerful tool in the hands of investors, who, if they win, will have in hand arbitral 

awards readily recognized around the world. The ICSID Convention requires that 

State parties to the Convention recognize and enforce ICSID awards as if they were 

final awards of their own courts.12 Yet it also makes clear that waivers of immunity 

from jurisdiction do not encompass waivers of immunity from execution; actual 

execution of awards is subject to the laws, including those on State immunity, of the 

State in which execution is sought.13 New York Convention awards are enforceable in 

142 countries and are often more readily enforceable than municipal court judgments 
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from other States. Yet they, too, are subject to the immunity laws of the place of 

enforcement. Because those immunity laws vary greatly, enforceability is much less 

certain than might be inferred from a cursory review of the enforcement provisions.  

The insertion of municipal law into the execution process inevitably introduces a note 

of unpredictability, though it would be going too far to say there is no prospect of a 

decision resulting from an investment arbitration award being executable in local 

courts. State practice over the last several decades has shifted perceptibly, though not 

uniformly, towards a restrictive theory of immunity with respect to assets subject to 

execution, a reflection of the inroads made by the restrictive theory of immunity in the 

jurisdictional context.14 Thus, a successful investor can very likely execute his arbitral 

award against commercial assets of a State, assuming he is able to locate those assets 

and surmount any immunity defence raised by the State that the assets are properly 

classified as used for government rather than for commercial purposes. This half-a-

loaf approach, however, is unlikely to satisfy many foreign investors, and they may 

hesitate to bring claims if recovery should prove to be too difficult. As Professor 

Schreuer has noted:  

[A]llowing plaintiffs to proceed against foreign States and then to withhold from them the fruits of 

successful litigation through immunity from execution may put them into the doubly frustrating 

position of having been lured into expensive and seemingly successful lawsuits only to be left with an 

unenforceable judgment plus legal costs.
15

  

In the first two sections below I describe the regimes set forth for the enforcement of 

awards under the ICSID Convention and under the New York Convention. Though 

the routes each prescribes are different, each refers the prevailing party in a dispute to 

the municipal legal system(s) of State parties to the treaties in the event of a losing 

party‟s recalcitrance to pay an award. Successful investors in investment arbitrations 

governed by either regime can thus run into difficulties in attempts to recover assets 

that are protected by municipal laws on sovereign immunity with respect to execution. 

Section three below illustrates the pitfalls investors can face both because of the 

protections States enjoy due to State immunity and the complexity of the interaction 

between the New York Convention and municipal State immunity laws. It serves to 

demonstrate Professor Schreuer‟s prescience with respect to the perennially  

intractable nature of State immunity with respect to enforcement. 

Execution of Awards Under the ICSID Convention 

Article 53 of the ICSID Convention provides that awards have binding force as 

between the parties, and that parties to a dispute „shall abide by and comply with the 

terms of the award except to the extent that enforcement shall have been stayed 

pursuant to the relevant provisions of this Convention.‟16 The obligation to comply 

with awards extends to both States and foreign investors. Foreign investors are more 
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likely to face this obligation in awards issued under a concession contract which 

selects ICSID Convention arbitration to govern any dispute. Most investment treaties 

permit claims to be brought by foreign investors against host States, but do not 

expressly permit reciprocal claims by the State against a foreign investor on the basis 

of applicable treaty provisions; it is possible that closely linked counterclaims may 

nonetheless go forward and lead to recovery against investors.17  

The ICSID Convention provides for a compliance mechanism in Article 54. „Each 

contracting State shall recognize an award rendered pursuant to this Convention as 

binding and enforce the pecuniary obligations imposed by that award within its 

territories as if it were a final judgment of a court in that State.‟18 ICSID Convention 

arbitral awards are thus independent of any treaties or domestic laws applicable to the 

enforcement of foreign judgments or awards. This was a deliberate decision by the 

Convention‟s drafters to remove any impediment to enforcement of the awards such 

as would have been available were awards enforceable under the New York 

Convention, which had been the initial proposal.19 Theoretically, then, ICSID 

Convention Awards are more readily enforceable than awards under the New York 

Convention. The New York Convention would still be applicable, however, when 

enforcement is sought in non-ICSID Convention States, or when awards are rendered 

under the ICSID Additional Facility.  

 Article 54(1) refers to the recognition of awards and enforcement of any pecuniary 

obligations contained therein. Recognition is often a step preliminary to the 

enforcement of an award (exequatur); it also confirms the award as res judicata.20 

Article 54(2) governs the formal procedures that a State must establish, and that a 

party must follow, to achieve recognition or enforcement in the State‟s courts. Finally, 

Article 54(3) provides that execution of the award is governed „by the laws 

concerning the execution of judgments in force in the State in whose territories such 

execution is sought.‟21  

Articles 54(1) & 54(2) both refer to „enforcement‟, whereas Article 54(3) refers to 

„execution‟, in the English version of the text. The equally authentic French and 

Spanish texts do not, however, change the terms of reference between sections of 

Article 54. Professor Schreuer suggests that the appropriate way to reconcile these 

differences under Article 33(4) of the Vienna Convention on the Law of Treaties is to 

conclude that the terms „execution‟ and „enforcement‟ are identical in meaning.22 The 

obligation to recognize extends to all awards, whether they order restitution or other 

remedies, whereas the obligation to enforce extends only to pecuniary obligations. 

Furthermore, the obligation to recognize is subject to no qualifications, while the 

Convention makes clear that a State need not create new procedural mechanisms to 

enforce awards. This distinction will usually not matter, given that existing 

mechanisms will usually be adequate to enforce pecuniary obligations.23  
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Article 55 is the last of the trio of provisions pertaining to the enforcement of ICSID 

awards. A companion to Article 54, it provides that „Nothing in Article 54 shall be 

construed as derogating from the law in force in any contracting State relating to 

immunity of that State or of any foreign State from execution.‟24 The ICSID 

Convention is thus explicit about State parties not having waived sovereign immunity 

with respect to the execution of awards; there is no room to argue that the waiver of 

immunity with respect to jurisdiction should be read to imply a waiver of immunity 

with respect to enforcement. The drafters were concerned that waiving immunity from 

execution would have „run into the determined opposition of developing countries and 

would have jeopardized the wide ratification of the Convention.‟25 

The State immunity referred to in Article 55 is not static; it leaves room for the law of 

immunity from execution to change over time. Moreover, the availability of an 

immunity claim to resist enforcement of the award as against particular assets has no 

bearing on the award‟s status; States have a compliance obligation under Article 53 

regardless of an investor‟s ability to enforce that obligation as against any particular 

assets.26  

The original motivation for providing an explicit mechanism for the enforcement of 

awards was to ensure that States would be able to recover against investors who might 

be loath to pay awards rendered against them. No one expected States to fail to abide 

by their obligations.27 If they do, however, the Convention provides two avenues of 

recourse for investors. The first avenue is for an investor to launch enforcement 

proceedings under Article 54. The second possibility is for an investor‟s home State to 

espouse the investor‟s claim. Article 27 permits an investor‟s home State to exert 

diplomatic protection on her behalf before the International Court of Justice should a 

State fail to pay an award.28 Article 27 thus explicitly lifts the bar to espousal that 

remains in force during the investor‟s pursuit of her ICSID Convention arbitration. A 

third source of pressure on a State to pay an award might be found in ICSID‟s 

connection to the World Bank. Although not a strategy under the control of the 

investor, the Secretary General of ICSID (who until late 2008 was also General 

Counsel of the Bank itself) can communicate officially with non-paying parties to 

remind them of „their international obligation to respect the result of a process to 

which they have given their consent.‟29  

Individual States may also attempt to influence a foreign government‟s actions. For 

example, in the United States, the 1961 Foreign Aid Act, with the Helms Amendment 

of 1994, limits foreign aid to any country that has „nationalized or expropriated the 

property of any United States person‟ and has not „provided adequate and effective 

compensation […], as required by international law.‟30 The suspension of aid will not 
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occur so long as the expropriating country has either compensated the US investor or 

has agreed to submit the dispute to arbitration under the ICSID Convention or other 

comparable agreement.31 If, however, the claims have not been settled within three 

years of the date on which the claim was filed (or other dates depending on the 

circumstances), the prohibition on funding would resume.32 In addition, the Act 

provides that the President „shall instruct the United States Executive Directors of 

each multilateral development bank and international financial institution to vote 

against any loan or other utilization of the funds of such bank or institution for the 

benefit of any country‟ that is subject to the suspension of US foreign aid under the 

section‟s provisions.33   

Enforcement of Awards Under the New York Convention 

The New York Convention on the Recognition and Enforcement of Foreign Arbitral 

Awards is one of the most successful international treaties; indeed, it has been 

described as the most successful.34 With 142 State parties,35 it establishes a uniform 

regime for the enforcement of arbitral awards, as well as the enforcement of 

agreements to arbitrate. A court may refuse enforcement only on those grounds 

enumerated in Article V of the Convention.36  
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Unlike the ICSID Convention, the New York Convention was designed to permit the 

enforcement of arbitral awards between private parties as well as between private 

parties and foreign States. Though nothing in the Convention explicitly refers to 

States, there is no doubt that it permits enforcement as against sovereign States.37  

State immunity is not one of the explicit grounds on which a court can rest a decision 

to refuse to enforce an arbitral award under the New York Convention. There are, 

however, several avenues through which immunity might arise. State jurisdictional 

immunity could arise in defences based on lack of capacity, arbitrability of the award, 

or the tribunal‟s treatment of matters beyond the scope of submission to arbitration.  

State immunity from execution proper would likely arise in two ways. The first 

avenue is via the public policy exception in Article V(2)(b).38 The argument in favour 

of extending the exception to encompass immunity is that the basic justifications for 

recognizing State immunity are effectively public policy concerns: „Either for reasons 

of international comity or of internal constitutional structure, it is believed that the 

courts should not complicate potentially sensitive foreign policy issues by 

“interfering” to order execution against property vested in a foreign State.‟39 The 

second avenue is via Article III of the New York Convention, which provides that 

contracting parties „shall recognize arbitral awards as binding and enforce them in 

accordance with the rules of procedure of the territory where the award is relied on. 

[…].‟ Accordingly, municipal immunity laws have been treated as preliminary 

matters of procedure which claimants seeking to execute awards must overcome.40 

Claimants have argued, with a mixed degree of success, that the agreement of a State 

to arbitrate encompasses an implied waiver of a claim of immunity from the 

enforcement  of any resulting award if that award is governed by the New York 

Convention.41 Certainly there is no explicit reservation of waiver with respect to 

execution, such as exists in the ICSID Convention, which leaves open the possibility 

of an implied waiver argument in an enforcement action in municipal court. Again, 

though, the success of that argument depends on municipal State immunity law. 

Moreover, varied responses are possible. One possibility is that a respondent State‟s 

agreement to arbitrate in a State that is party to the New York Convention, such that 

any award is governed by the Convention, is an implied waiver of immunity in any 

subsequent enforcement action, regardless whether the respondent State is itself a 

party to the Convention. A second variation is that only if the respondent State itself is 

a party to the Convention would such a waiver be implied, regardless whether the 

award itself was rendered in a New York Convention State and was thus subject to 

enforcement under the Convention. Some States accept the implied waiver argument, 

but require that the subject matter of the dispute be tied to assets a successful claimant 
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is seeking to attach.42 Finally, even if a State‟s court will assert jurisdiction over the 

respondent State in the enforcement proceeding, most municipal immunity laws 

require an examination of the status of the property sought to be attached. If it is not 

commercial property, an explicit waiver of immunity with respect to that property will 

be required before attachment is permitted.  

Municipal State Immunity Laws & Recalcitrant Respondents 

State immunity is something of a hybrid of customary international law, municipal 

law, and to a very limited extent treaty law.43 The trend towards the codification of 

State immunity started with the US Foreign Sovereign Immunities Act of 1976.44 The 

United Kingdom45 and Australia46 and others followed, leaving the unusual situation 

of many common law countries working with codifications of State immunity law, 

whereas civil law countries have developed the law on a case-by-case basis.47 In 

addition, there are two international conventions on immunity, only one of which is in 

force. The European Convention on State Immunity has been adopted by 8 

countries.48 The UN Convention on Jurisdictional Immunities of States and Their 

Property was adopted by the General Assembly on 2 December 2004,49 but has not yet  

entered into force. Both Conventions follow the custom of distinguishing between 

immunity from jurisdiction and immunity from execution.50 The UN Convention 

would permit execution against property used for „government non-commercial 

purposes‟ provided that the property „has a connection with the entity against which 

the proceeding was directed.‟51  

Although they are informed by customary international law on State immunity, 

immunity practices vary. Even countries with broadly similar approaches to State 

immunity, such as Australia and the United Kingdom, nonetheless differ in detail.52 

While most States follow the restrictive theory of immunity, some have taken 

different paths. Italy, for example, used to require authorization from the executive 

branch of government to authorize enforcement.53  In 1992, the Italian Constitutional 
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Court declared that 1926 law unconstitutional.54  Thus, Italy now follows generally the 

restrictive theory of immunity as developed by its courts, though Italy has yet to face 

any ICSID enforcement cases raising State immunity issues.  This short essay is not 

the place to undertake a detailed examination of the various State immunity 

practices.55 Rather, it seeks to illustrate through recent examples the obstacles posed 

by immunity to claimants in investment cases brought under ICSID and the New York 

Convention. 

Argentina’s Response to ICSID Claims Arising from the Financial Crisis 

Claimants who seek redress under Article 54 of the ICSID Convention do so subject 

to municipal law on State immunity. Though most respondents have indeed paid the 

awards rendered against them, States have not inevitably done so:  Liberia, Senegal, 

Congo, and Kazakhstan have each failed to pay awards, and their successful 

invocations of sovereign immunity defences illustrate the difficulties that even 

victorious investors face vis-à-vis recalcitrant States.56 The latest challenge to the 

enforceability of ICSID awards is likely to come from Argentina. 

Argentina faces over 30 ICSID Convention cases filed under various bilateral 

investment treaties to challenge actions it took during the Argentina financial crisis; 

others have been filed under other arbitral rules.57 Decisions have been rendered 

against Argentina in several of those cases. Most of the ICSID cases are in annulment 

proceedings, and Argentina has sought to have enforcement of the awards stayed 

pending the outcome of the annulment proceedings.58 While the ad hoc committees 

hearing the annulment proceedings have discretion to grant such a stay, they are not 

required to do so.59 In most instances, however, they have granted Argentina‟s 

request.  

The annulment proceedings in one of the cases, CMS Gas Transmission Company v 

The Argentine Republic, ended in September 2007.60 The ad hoc committee had 

stayed enforcement of the award without requiring a bank guarantee, „despite reports 

in the Argentine press that, in the event of a negative annulment decision, the 

constitutionality of ICSID awards would be examined before the Argentine Supreme 

Court, or that Argentina would bring a case before the International Court of Justice 

under the Argentina-US BIT.‟61 Argentina‟s attorney general had given an 
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undertaking to the CMS Gas Transmission Company that „in accordance with its 

obligations under the ICSID Convention, it would recognize the award rendered by 

the Arbitral Tribunal in this proceedings as binding and would enforce the pecuniary 

obligations imposed by that award within its territories.‟62 Based on that undertaking, 

which the CMS Tribunal found to be a binding commitment, the ad hoc Committee 

maintained the stay without requiring a bank guarantee.63 The ad hoc Committee 

declined to annul the award, but Argentina has not yet paid it.  

Indeed, Argentina has been forthright about its intention to fight against paying the 

awards rendered against it using all weapons it can find. In a remarkably public debate 

between two treaty parties, Argentina and the United States have taken opposing 

views about the mechanism created by ICSID for the enforcement of ICSID 

Convention awards. The debate has arisen in Siemens A.G. v Argentine Republic, 

ICSID Case No. ARB/02/8, a dispute brought by Siemens pursuant to the bilateral 

investment treaty between German and the Argentine Republic. 

Argentina‟s initial arguments were made in a document that has not been made 

public, but in which Argentina evidently discussed its interpretation of Articles 53 and 

54 of the ICSID Convention and suggested that „[t]he United States Government has 

not objected to that interpretation of the ICSID Convention.‟64 The United States 

wrote to correct any misapprehension created by the Government of Argentina. The 

United States made it clear that it disagreed with Argentina‟s position.65 A subsequent 

communication from Argentina in response to the US letter described Argentina‟s 

position. 

Argentina has recognized that Article 53 of the ICSID Convention „establishes the 

international law obligation to comply with the award,‟ but has argued that Article 53 

must be read in conjunction with Article 54, which it describes as the „distinctive 

feature of the mechanism of recognition and enforcement of awards enshrined in the 

ICSID Convention.‟66 According to Argentina, Article 54 thereby privileges an ICSID 

Convention award over other arbitral awards, which are enforceable under the New 

York Convention and are thus subject to the defences that defendants are entitled to 

raise under it.67 Yet Argentina has argued that Article 54 is also intended to protect the 

States party to the ICSID Convention: „a further consequence of such article is that 

the State that is the award debtor is at least entitled to subject compliance with ICSID 

awards to the same or substantially the same procedures that are applicable to 

compliance with final judgments of local courts against the State.‟68 Finally, „it must 

be stressed that Contracting States did not intend to accord creditors of ICSID awards 
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a better treatment than the one accorded to other private creditors of final local 

decisions.‟69  

The United States disputed that Article 54 conditions a claimant‟s rights to recover 

under an ICSID award in any way. Rather, the United States clarified its view that 

Article 54 simply addresses the obligations of all ICSID parties (not just a losing 

respondent State) to recognize the award in their courts in the event that the State does 

not pay.  

Argentina made the same argument in the Enron case, in which it was seeking a 

continuation of a temporary stay of enforcement of the arbitral award rendered against 

it. The claimants argued that the stay should only be continued if Argentina provided 

financial security for the stay, and suggested that there was substantial risk that 

Argentina would not comply voluntarily with the award, as evidenced, inter alia, by 

Argentina‟s interpretation of Articles 53 and 54.70 The Enron ad hoc Committee 

disagreed with Argentina‟s interpretation of Articles 53 and 54. After canvassing the 

relevant provisions of the ICSID Convention, the ad hoc Committee announced: 

The Committee further considers that it would be inconsistent with the purpose of the ICSID 

Convention if an award creditor had to bring proceedings pursuant to national law enforcement 

mechanisms established under Article 54(1) as a prerequisite for compliance with the award by the 

award debtor. The ICSID dispute settlement mechanism was intended to be an international method of 

settlement, and it would run counter to this intention for compliance with a final award to be subject, 

ultimately, to the provisions and mechanisms of national law. The Committee considers that it would 

inherently undermine confidence in the ICSID system if a State against which an award has been given 

could make its own compliance with the award subject to the award creditor availing itself of the 

mechanisms under that State‟s national law for enforcement of final judgments of courts.
71

 

The ad hoc Committee concluded that Argentina‟s arguments suggested that in the 

event it was unsuccessful in its annulment application, Argentina would not comply 

with the award voluntarily, but would require the claimants to commence proceedings 

in municipal courts.72 The ad hoc Committee accepted, however, that Argentina‟s 

representations about its interpretation of Articles 53 and 54 had been given in good 

faith. Given that, the ad hoc Committee decided to give Argentina 60 days (from 7 

October 2008) to give a formal indication that it would comply with its obligations 

under Article 53 in the future. Absent such an undertaking, the ad hoc Committee 

would be inclined to consider that there would be a substantial risk of non-compliance 

by Argentina in the event the award was not annulled. After 60 days, it would 

reconsider the issue of the continuance of the stay and the matter of posting security.73  

The ad hoc Committee in the long-running dispute between Vivendi and Argentina 

has recently issued a decision that follows the Enron ad hoc Committee‟s lead in 

requiring Argentina‟s assurance that in the event the tribunal‟s decision is not 

annulled it will pay any award within 30 days of Vivendi‟s formal attempt to enforce 

the award with the Argentine authorities as provided in Article 54(2) of the 

Convention.74  If Argentina were to fail to provide such an undertaking within 30 days 
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of receiving notification of the decision, it would have to post a bank guarantee in 

order to preserve the stay on enforcement.75 The Vivendi ad hoc Committee also made 

clear its understanding that the ICSID Convention did not permit any organ of a host 

State to exercise any authority of the status of an ICSID Convention award.76 

The decisions of both the Enron and Vivendi ad hoc Committees reflect the 

conclusion of the drafters of the ICSID Convention that to the extent possible ICSID 

awards should not be subject to control by national courts. If a State honours its 

obligations, municipal laws should not come into play at all. The fact that Argentina 

faces multiple awards cuts both ways. On the one hand, if Argentina continues to 

refuse to honour its obligations in one case, such as CMS, other ad hoc Committee 

faced with applications for stays of enforcement pending the outcome of annulment 

proceedings might be less inclined to grant them. On the other hand, the magnitude of 

the obligations Argentina faces in the more than 30 proceedings brought against it 

could cause the State to conclude that voluntary payment would be financially 

ruinous. And if Argentina fails to pay, claimants will be left searching ICSID 

Convention countries for assets that are not protected by municipal laws on State 

immunity. As the next case indicates, locating that property can be difficult. 

The Sedelmayer Saga 

A celebrated case involving a German citizen‟s attempt to enforce an arbitral award 

against Russia provides a colourful illustration of the difficulties a successful claimant 

may encounter when seeking to convert his award into actual monetary compensation. 

Franz Sedelmayer, a German citizen, moved to St. Petersburg (formerly Leningrad) in 

1989 and started a company, the Sedelmayer Group of Companies, that would supply 

law enforcement equipment and training to the Police Department of Leningrad, 

Glavnoje Upravlenije Vnutrenich Del (GUVD). In 1990, Sedelmayer and GUVD 

agreed that he would supply police equipment, establish a training facility in St. 

Petersburg, and organize a private armed security agency.77 GUVD authorized 

Sedelmayer to use several of its buildings for „mutual business collaboration‟.78 He 

then spent more than $2 million to equip the property as a conference centre and 

training facility for security personnel.79 In August 1991, Sedelmayer‟s company and 

GUVD signed an agreement establishing a joint stock company, Kammenij Ostrov 

Company. Later in 1991, GUVD and KOC signed an Act of Transfer, which placed 

ownership of the property in KOC. In 1992, a Federal Property Fund was established 

to hold all Russian State property, including assets that governmental agencies had 

contributed to the capital of joint ventures. Thus, all of GUVD‟s shares in KOC were 

transferred to the Property Fund. Soon thereafter, GUVD was ordered to transfer all of 

its shares to another government agency. GUVD refused, and litigation ensued. First 

KOC‟s state registration was declared null and void; next a presidential decree 

expropriated the property as a part of a presidential residence for Boris Yeltsin. 

Sedelmayer tried to fight the decree, but on 20 September 1995, the Judicial 

Collegium for Civil Cases ordered that the buildings be sealed.80 
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Sedelmayer prevailed in a claim for expropriation under the Germany/Russia BIT. In 

July 1998, the Tribunal ordered the Russian Federation to pay Sedelmayer $2.35 

million, including interest at 10 percent, as compensation for his investments under 

the treaty.81 

Russia refused to pay the award, and Sedelmayer sought enforcement in Germany. 

The Kammergericht in Berlin (over Russia‟s objections) declared the award 

enforceable under the New York Convention.82 Germany does not have a codified law 

on State immunity, but has adopted the restrictive principle of immunity with respect 

to jurisdiction and enforcement as articulated in the case law of the German 

Constitutional Court. Germany distinguishes, however, between enforcement of the 

award and its execution. A sovereign‟s submission to arbitration is deemed a waiver 

of immunity not only for the arbitration proceedings but also for any ensuing 

enforcement proceedings in municipal courts. That waiver, however, does not extend 

to execution of the award.  In the Sedelmayer case, the Kammergericht also relied on 

the Article X of the Germany/Russia BIT, which states that the „award shall be 

recognized and enforced in accordance with the Convention on the recognition and 

enforcement of Foreign Arbitral Awards of 10 June 1958.‟ Russia was thus deemed to 

have waived immunity with respect to the enforcement proceedings.83. 

Sedelmayer then started a multi-year period of attempting to locate Russian assets that 

could be deemed commercial and therefore unprotected by any immunity claim. 

According to Sedelmayer, he brought more than 20 different execution cases against 

Russia.84 These, included, inter alia, an attempt to impound Lufthansa Airlines‟ 

payments to Russia for overflights of Russian airspace. He was initially successful 

with respect to this claim, but the Regional Court in Cologne ruled that the payments 

were to be used for sovereign purposes and were thus immune from execution.85 After 

several frustrated attempts, Sedelmayer filed suit with the European Court of Human 

Rights against Germany for its failure effectively to enforce a remedy and 

discrimination.86  

After several years, Sedelmayer finally won an interim victory when the Amtsgericht 

in Frankfurt am Main issued an order freezing business bank accounts of the Russian 

Federation held by Dresdener Bank AG, VTB Bank Deutschland AG and Deutsche 

Bank AG and permitting Sedelmayer to withdraw up to $300,000 each month, the 

estimated amount that Russia would be earning in interest on the property it seized 

from Sedelmayer.87  

Complete victory only came in March 2008, when a Cologne court issued a 

precedent-setting ruling ordering an apartment complex that had formerly been the 

Soviet trade mission (and KGB compound), to be auctioned to pay off the Russian 
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Federation‟s by-then €4.9 million debt to Sedelmayer.88 Sedelmayer had initially won 

control over the $40 million property in 2006. He apparently learned of the existence 

of the property from Russian spy friends, and then discovered in Cologne ownership 

lists that the (now) apartment complex was indeed the property of the Russian State.89 

Though the Russian government opposed his seizure of the property on grounds of 

sovereign immunity, the Cologne court ruled that the former Soviet trade mission was 

not in fact immune from execution because it was used for commercial purposes 

rather than for State affairs.90 An auction on the property is scheduled to take place in 

December 2008.91 Russia could prevent the auction if it paid its debt to Sedelmayer.92 

Sedelmayer‟s case illustrates the hurdles a claimant faces when it must attempt to 

locate assets that are not protected by State immunity laws. It has taken Sedelmayer 

more than 10 years to collect his award. 

The Foreign Sovereign Immunities Act, the New York Convention, and the US 

Constitution 

The final case study illustrating difficulties faced by investors seeking enforcement of 

their awards is the increasingly complex situation in US courts‟ approach to the New 

York Convention. Enforcing arbitral awards against States in US courts requires 

navigating around the shoals of US constitutional law as well as one complex statute, 

the Foreign Sovereign Immunities Act, and the New York Convention, as interpreted 

by US courts. Recent decisions by US courts on the interaction between the New 

York Convention and US constitutional law have generated uncertainty about the 

efficacy of the New York Convention in enforcement proceedings involving private 

parties in US courts. That uncertainty might or might not extend to awards against 

foreign States; the extent to which uncertainty is layered on uncertainty is governed 

by the Foreign Sovereign Immunities Act and judicial determinations of the interplay 

between it and the US constitutional requirement of due process. Moreover, because 

the United States is divided into 12 judicial circuits, none of which is bound to follow 

the decisions of the other circuits, the potential for divergent outcomes is great. 

In order to hear a case, a court in the united States must have both subject-matter and 

personal jurisdiction. It must be authorized to hear the type of claim presented 

(subject matter jurisdiction), and be authorized to exert authority over the defendants 

in the case (personal jurisdiction).  

As far as subject matter jurisdiction is concerned, state courts are usually courts of 

general jurisdiction, meaning they can hear any kind of case; federal courts are courts 

of limited jurisdiction, meaning they hear only cases that raise a federal question or 

that arise in diversity.93 While cases that raise federal questions can be brought in state 
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courts, foreign government defendants have the right to „remove‟ cases against them 

to federal courts, and in practice they usually exercise that right.94  

Subject-matter jurisdiction is not at issue with respect to cases brought to enforce 

foreign arbitral awards against States under the New York Convention. The Foreign 

Sovereign Immunities Act is the exclusive basis for achieving jurisdiction over 

foreign States in the courts of the United States, whether those be federal or state 

courts.95 It was first passed in 1976 in order to regularize US practice with respect to 

sovereign immunity by removing from the Executive Branch of government the 

authority to make determinations related to immunity and conforming US practice 

with international practice regarding sovereign immunity.96 It provides that a court in 

the United States has subject matter jurisdiction to hear cases against foreign 

sovereigns if any one of the exceptions to immunity enumerated in provisions are 

present. Amendments to the Foreign Sovereign Immunities Act in 1988 removed any 

doubt that federal courts had subject-matter jurisdiction to hear claims against foreign 

sovereigns based on the enforcement of an arbitral award. The arbitration exception 

applies only when the arbitration agreement involves a „private party.‟97  If the 

investor is itself sovereign-owned, it might not be able to overcome the defence that 

the arbitration exception does not apply, though it could still fall back on the „waiver‟ 

exception. 

The issue of personal jurisdiction is more complex for our purposes. As a general 

matter, all US courts – both state and federal – can only exercise jurisdiction over 

defendants in a manner consistent with US constitutional standards of due process. In 

the case of a non-resident defendant, the defendant must have „minimum contacts‟ 

with the forum such that the exercise of jurisdiction is „consistent with standards of 

fair play and substantial justice.‟98 Personal jurisdiction must also be consistent with 

the statutory grants of jurisdiction provided in state „long-arm‟ statutes – those 

statutes that govern the exercise of jurisdiction over non-resident defendants. Thus, 

for example, a California state court must have jurisdiction under California‟s state 

long-arm statute as well as under the Constitution. California, like many states, has 

effectively merged those inquiries; the state long-arm statute permits the exercise of 

jurisdiction to the same extent permitted by the Constitution.99 Federal courts usually 

„borrow‟ the long-arm statute of the state in which they sit. In certain instances, 

however, federal statutes will themselves identify the contours of the personal 

jurisdiction conferred on federal courts. In those instances, the state long-arm statutes 

do not apply to limit federal courts‟ exercise of jurisdiction. It is also possible for the 

court to consider a defendant‟s contacts with the United States as a whole, rather than 

only with the state in which jurisdiction is sought, in a case involving a federal cause 
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of action.100 It is probable that nationwide contacts could come into play in a New 

York Convention case.101 

A significant distinction between subject-matter jurisdiction and personal jurisdiction 

is that objections to personal jurisdiction are waivable. If a defendant fails to object to 

the court‟s assertion of power over her in her first defensive pleading, she is deemed 

to have waived any right to object.102 The same is not true for subject-matter 

jurisdiction, which may be raised at any time throughout the proceeding.103  

The FSIA provides that a court may exercise personal jurisdiction over a foreign 

sovereign if one of the exceptions to immunity is present and the foreign sovereign 

has been served with process as provided in the statute.104 In that respect it fuses the 

subject-matter jurisdiction and personal jurisdiction inquiries. Most of the exceptions 

to immunity require that there be a jurisdictional nexus between the property at issue 

or the conduct surrounding the claim and the United States; the legislative history to 

the FSIA suggests that these requirements were designed to ensure that the exercise of 

jurisdiction comported with the due process requirements of the US Constitution.105 In 

1988 the FSIA was amended to include an explicit exception to immunity for cases 

brought either to enforce an agreement to arbitrate, or to  

confirm an award made pursuant to such an agreement to arbitrate, if (A) the arbitration takes place or 

is intended to take place in the United States, [or] (B) the agreement or award is or may be governed by 

a treaty or other international agreement in force for the United States calling for the recognition and 

enforcement of arbitral awards […].
106

  

This provision was quite clearly meant to permit enforcement of awards under the 

New York Convention and the Inter-American Convention on International 

Commercial Arbitration „by clarifying that a foreign state‟s agreement to submit a 

dispute to international commercial arbitration amounts to a waiver of sovereign 

immunity in any suit to enforce arbitral awards relating to such agreements.‟107 Prior 

to 1988, courts had differed over whether States that had agreed to arbitration had 

concomitantly waived immunity for proceedings related to the enforcement of any 

award rendered by the arbitral tribunal.108 The 1988 amendment put to rest that 

controversy, but raised others.  

Nothing in the arbitral amendment requires a nexus between foreign government 

activity and the United States, even though that is where enforcement or recognition is 

                                                
100

 Federal Rule Civil Procedure 4(k)(2) (permitting a court to exercise jurisdiction if the defendant has 

„minimum contacts‟ with the United States as a whole). 
101

 Glencore Grain Rotterdam B.V. v Shivnath Rai Harnarain Co., 284 F.3d 1114, 1126-27 (9th Cir. 

2002); Base Metal Trading Ltd. v OJSC ‘Novokuznetsky Aluminum Factory’, 283 F.3d 208, 215-16 

(4th Cir. 2002). 
102

 Federal Rule of Civil Procedure, 12(g); 12(h)(1) foreign respondent recently attempted to challenge 

the adequacy of the service of process under the Foreign Sovereign Immunities Act approximately one 

year after the case had commenced and during which the country had actively litigated the case. The 

Court concluded that the respondent had waived its right to object. Democratic Republic of Congo v 

F.G. Hemisphere Associates, 508 F.3d 1062, 1064-65 (DC Cir. 2007). 
103

 Federal Rule of Civil Procedure, 12(h)(3). 
104

 28 USC Section 1608. 
105

 Flowers, „Jurisdiction of United States Courts Against Foreign States‟, HR No. 94-1487 (1976) at 

13. 
106

 28 USC Section 1605(a)(6). 
107

 K. Halverson, „Is a Foreign State a “Person”? Does it Matter?:  Personal Jurisdiction, Due Process, 

and the Foreign Sovereign Immunities Act‟, 34 N.Y.U. Journal of International Law & Policy (2001) 

115, 123. 
108

 M.B. Feldman, „Waiver of Foreign Sovereign Immunity by Agreement to Arbitrate: Legislation 

Proposed by the American Bar Association‟, 40(1) The Arbitration Journal (1985) 24. 



sought. Usually a claimant seeking recognition and enforcement of an arbitral award 

will do so in a jurisdiction in which the defending party has assets available for 

attachment. She might also seek recognition of the award, even if no assets are 

available to be enforced, because of the res judicata effects that would flow from such 

recognition. It is thus an open question whether a court‟s exercise of jurisdiction 

under the FSIA arbitration award provision comports with the constitutional 

requirements of due process because the foreign sovereign, aside from the possible 

presence of assets in the jurisdiction, might not otherwise have minimum contacts 

sufficient to support jurisdiction under the due process clause.   

This issue should not even arise in an enforcement action brought under the New 

York Convention. The reason it appears at all is because several US appellate courts 

have in the last 8 years mistakenly engaged in a personal jurisdiction query in New 

York Convention cases as if they involved litigation on the merits, rather than the 

enforcement of an award.109 In a similarly misguided decision, the Second Circuit 

dismissed a case seeking enforcement of a New York Convention award on the 

grounds of forum non conveniens.110 These cases arguably place the United States in 

violation of its international obligations.111 They misapprehend the requirements 

imposed by the U.S. Constitution and fail to understand properly the enforcement 

mechanism created by the New York Convention. Specifically, they fail to take into 

account arguments that by assenting to an arbitration in which the award would be 

governed by the New York Convention parties to an arbitration, including States, can 

be deemed to have waived any objections to personal jurisdiction with respect to 

recognition and enforcement of the award.112  

The waiver question continues to bedevil courts. In one case involving Qatar (which 

is not party to the New York Convention) the D.C. Circuit held that Qatar‟s 

agreement to arbitrate in France, which meant that the resulting award would be a 

New York Convention award (because France is a party to the Convention), did not 

constitute waiver of its ability to object to the personal jurisdiction of US courts., 

although it did suffice to confer on them subject-matter jurisdiction under the FSIA 

arbitration provision.113 The Creighton v. Qatar case left open the question whether 

Qatar‟s argument would have succeeded had Qatar itself been a party to the New 

York Convention.   

The celebrated case of Shaffer v Heitner held that it was inconsistent with due process 

for a court to exercise jurisdiction over a person for any matter whatsoever based 

solely on the presence of property belonging to that person,114 thereby doing away 

with the much-maligned quasi-in-rem basis for jurisdiction.115 But the Shaffer court 

explicitly confirmed that „while property of a defendant that is unrelated to the dispute 
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cannot be a basis for jurisdiction over an initial claim, the presence of such property 

can be used as the basis for enforcement of a judgment.‟116 Thus, the courts in Base 

Metal Trading and Glencore Grain erred in determining that they must have personal 

jurisdiction over the defendant based on minimum contacts.  

Those cases involved private parties. With respect to cases in which foreign 

sovereigns are the respondents, the same criticisms would apply. But claimants 

seeking to enforce awards against foreign sovereigns might be able to escape the 

question of whether the exercise of personal jurisdiction meets the standards of due 

process on another ground. 

It might be that  the exercise of jurisdiction over a foreign State need not comport 

with due process at all because recently courts have questioned whether foreign 

sovereigns are „persons‟ for the purposes of the Due Process clause of the 

Constitution. Justice Scalia, in Republic of Argentina v Weltover, suggested in obiter 

dicta that they might not be entitled to those protections.118 The US circuit courts are 

divided on the issue. The District of Columbia Circuit, for example, has followed the 

suggestion of the Supreme Court in Weltover.119 The Second Circuit, while 

questioning its precedent in light of Weltover and Price, has not overruled its 

conclusion that foreign sovereigns are indeed entitled to the protections of the due 

process clause.120  Similar uncertainty exists whether State agencies and 

instrumentalities can invoke due process protections, even if States themselves 

cannot.121 

The struggle over a US court‟s exercise of personal jurisdiction is but the first step a 

foreign claimant faces. The execution of awards must conform to the requirements of 

the FSIA. By its terms, the FSIA permits execution only against property that is used 

for a commercial activity.122 Thus, a claimant seeking to attach property must find 

some that is used for a commercial activity. While claimants have exercised a certain 

degree of ingenuity in locating such property, it nonetheless remains difficult.123 

Certain types of property can never be commercial; property held by a foreign central 

bank or monetary authority held for its own account (absent explicit waiver) or 

property that is intended to be used in connection with a military activity.124  
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Conclusion 

The ICSID Convention and the New York Convention establish comprehensive and 

valuable mechanisms for the enforcement of arbitral awards against foreign States. 

Notwithstanding the strong pro-enforcement trend of each Convention, however, 

neither addresses in full that „last bastion‟ of sovereignty – State immunity from 

execution of assets. Even though in many States the restrictive theory of immunity – 

that it applies only to States in their capacity as sovereigns, and not to States acting in 

a commercial capacity – has been extended to the execution of awards, a successful 

claimant must still locate commercial assets and defeat any arguments about their 

status that a State may raise.  

Given the persistence of State immunity, it might well be the Achilles heel in the body 

of investor-State dispute settlement. It is understandable that States wish to preserve 

certain assets that go to the core of State immunity from execution. Yet a non-

cooperative State has the potential to stymie a claimant‟s attempt to make his arbitral 

award good. While commentators like Lady Fox have suggested that there be a model 

law on the execution of awards,125 such a goal seems out of reach given the current 

global climate of hostility to multilateral conventions on matters involving trade and 

investment.  Further development of State immunity law in a manner that is consistent 

with one of the goals underlying arbitral proceedings – that winning an award means 

collecting any monetary recompense due in addition to achieving a victory as to 

principle - will likely come only in incremental and discrete steps as municipal courts 

grapple with increased numbers of enforcement measures sought against increased 

numbers of recalcitrant states.      
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