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. INTRODUCTION

International law often makes storytellers of onlookers. The stories that
gain scholarly and popular traction are of a common genre, focusing on
international law from the top down. They typically center on a state’s treaty-
based commitments or on an intergovernmental institution born from atreaty.”
They open with diplomats at magjestic negotiating tables, secluded in remote
yet pristine locations, wrangling politely over the text of a treaty. The
climaxes are photo-opportunity events—a treaty-signing ceremony or the
founding of a new ingtitution. The denouement is the “trickle-down,” the
inevitably imperfect business of translating international law into domestic or
transnational practice. This traditional, top-down international lawmaking
story tells of state actors making international law and imposing it on others
who may have been quite removed, geographically and politically, from the
entire lawmaking process.

Meanwhile, out of the limelight, alternative international lawmaking
stories are unfolding. This Article introduces one such story, “bottom-up”
international lawmaking. Bottom-up lawmaking tales do not feature state
policymakers but rather the very practitioners—both public and private—who
must roll up their sleeves and grapple with the day-to-day technicalities of
their trade. On the basis of their experiences on the ground, these practitioners
create, interpret, and enforce their rules. Over time, these initially informal
rules blossom into law that is just as real and just as effective, if not more
effective, as the treaties that initiate the top-down processes. To put it simply,
in the traditional top-down approach, state elites enact rules (typically formal,
treaty-based rules) that govern the practices and behavior of those who are

1 This Article employs the term “treaty” as defined in the Vienna Convention on the Law of
Treaties, May 23, 1969, art. 2, 1155 U.N.T.S. 331, 333 (“'Treaty’ means an international agreement
concluded between States in written form and governed by international law.”).
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subject to the rules. In contrast, in the bottom-up approach, the practices and
behaviors of various actors inform and constitute the rules, which, in turn,
govern the practices and behaviors of those very same actors. The drama in
these bottom-up cases is how the informal, practice-based rules become law.

Because this Article offers bottom-up international lawmaking as an
alternative route to law, it is important to clarify how it employs the terms
“law” and “lawmaking.” On a domestic level, law includes constitutions,
statutes, codes, regulations, and court decisions. International law includes
those rules and norms that the international community deems technically
binding or hard law, namely treaties or customary international law.” Other
international rules and norms reside in the catch-al category of soft
international law.® The term “international lawmaking” describes broader,
ongoing processes such as the bottom-up processes developed herein, which
may or may not ultimately produce law. While this Article employs
formalistic classifications of law, it does not advocate or endorse such
classifications. In fact, as Part lll will make clear, this Articlé s lawmaking
stories ultimately reveal formalistic classifications of law to be underinclusive
because they exclude rules that function like law.

Part 1l of this Article offers an in-depth exploration of bottom-up
lawmaking in the realm of international trade and finance. Most scholarship in
this area centers on a group of high-profile, treaty-based institutions—the
World Trade Organization (WTQO), the International Monetary Fund (IMF),
the World Bank, the North American Free Trade Agreement (NAFTA), and
the European Union (EU). Yet the international trade and finance universe
also includes informal rules and institutions, which do not adorn headlines or
frequent scholarly presses but nonetheless effectively finance over a trillion
dollars of international trade each year.” Using a triad of little-known

2. See RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAwW 8§ 102 (1986) [hereinafter
RESTATEMENT (THIRD) OF FOREIGN RELATIONS] (discussing genera principles of law); Statute of the
International Court of Justice, June 26, 1945, art. 38, 59 Stat. 1055, 33 U.N.T.S. 993 (same). Indeed, the
aforementioned texts are the sources that ailmost all international law professors identify during the first
week of class. See, eg., BARRY E. CARTER ET AL., INTERNATIONAL LAW 1-7, 93-135 (4th ed. 2003);
LORI FISLER DAMROSCH ET AL., INTERNATIONAL LAW: CASES & MATERIALS 56-133 (2001); MARK W.
JANIS & JOHN E. NOYES, CASESAND COMMENTARY ON INTERNATIONAL LAW 20-132 (2d ed. 2001).

3. Soft law is not a precise lega term. It includes myriad international instruments or, more
inclusively, communications ranging from informal understandings or conversations to more formalized
memoranda of understanding, diplomatic letters, protocols, codes of conduct, or even informal
gentlemen’s agreements, such as the Arrangement on Officially Supported Export Credits (the
Arrangement) discussed infra, Part 11.C. See Christine Chinkin, Normative Development in the
International Legal System, in COMMITMENT AND COMPLIANCE: THE ROLE OF NON-BINDING NORMS IN
THE INTERNATIONAL LEGAL SYSTEM 21, 25-31 (Dinah Shelton ed., 2000) (discussing different soft law
forms—including memoranda of understanding, communiqués, minutes, “soft commitments” embedded
in formal treaties, declarations, and agendas—and proposing a classification scheme for soft law
instruments). See also Edith Brown Weiss, Introduction, in INTERNATIONAL COMPLIANCE WITH
NONBINDING A CCORDS (Edith Brown Weiss ed., 1997) (discussing non-binding norms); A Hard Look at
Soft Law, 82 ASIL Proc. 371 (1988) (scholarly discussion of the nature of soft law); Joseph Gold,
Strengthening the Soft International Law of Exchange Agreements 77 AM. J. INT'L L. 443 (1983).

4, This $1 trillion figure seems rather low when one aggregates the trade volumes supported
by each of the trade finance instruments that this Article will discuss. Commercial letters of credit alone
facilitated an estimated $1 trillion in trade in 2002. Anand Pande, The Future of Documentary Trade:
Reducing Discrepancies in Letters of Credit, in FINANCE ASIA, Apr. 2003, at 21; see also
INTERNATIONAL UNION OF CREDIT AND INVESTMENT INSURERS, BERNE UNION Y EARBOOK 203 (2004),
available at http://www.berneunion.org.uk/Berne%20Union%20Y earbook%202004.pdf (reporting that
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examples from the world of international trade finance, this Article argues that
there are also compelling bottom-up international lawmaking stories to tell
about thisworld. Part Il recounts three such lawmaking tales.

First, the Uniform Customs and Practice for Documentary Credits
(UCP) provides a set of transnational rules that commercial banks uniformly
follow in their letter-of-credit practices. These rules are not the work of
policymakers; they are the creation of private bankers who congregate under
the auspices of the Commission on Banking Technique and Practice (Banking
Commission) of the International Chamber of Commerce (ICC) to draft the
rules and offer practice-based interpretations of their meaning. While the UCP
Is not technically law, courtsin the United States and el sewhere frequently use
it to decide letter-of -credit disputes.

Second, the International Union of Credit and Investment Insurers
(Berne Union) is a nongovernmental institution, comprised of both private and
public export credit insurers, that regulates the way its members conduct their
business. On the basis of industry practice, the Berne Union has codified
technical rules that circumscribe the nature and scope of members export
credit insurance policies. Over time, formal international lawmaking
Institutions have appropriated some of these rules, effectively transforming
them into hard law. The discussion of the Berne Union rules hereinis unique
not only for offering a bottom-up lawmaking perspective, but also because the
rules themselves have never been the subject of any scholarly publication. To
date, the Berne Union rules have been inaccessible to researchers or, for that
matter, anyone except Berne Union members.”

The third set of rules discussed in this Article, the Arrangement on
Officially Supported Export Credits (the Arrangement), governs officia
export credit agencies financing of national exports. The Arrangement is the
handiwork of an ad hoc institution, the Participants Group, composed of
government technocrats associated with their home export credit agency. The
lawmakers, once again, are practitioners, and once again, the rules are
anchored largely in their practical experiences. The Arrangement is not lav—
the text declares itself to be a “Gentlemen's Agreement.” ® Over time,
however, it has become law through incorporation not only into aWTO treaty
but also into domestic legal systems, principally within the EU.

The core of the analysis presented below is the common pattern that
each lawmaking process follows, which this Article labels “bottom-up

in 2002 Berne Union members issued export credit insurance to cover $429 hillion in short-term
business and $56 billion in medium and longterm business); Keith A. Rowley, Anticipatory
Repudiation of Letters of Credit, 56 SMU L. Rev. 2235, 2236 n.7 (2003); Org. for Econ. Co-operation &
Dev. (OECD), Export Credit Activities in 2002, tbl. 1, http://www.oecd.org/dataoecd/-
13/44/7084900.pdf (reporting that the Participants to the Arrangement supported approximately $45
billion in medium- and long-term exports in 2002, equivalent to 35 billion Special Drawing Rights
(SDRy)).

5. Facsimile from Kimberly Wiehl, Secretary-General, International Union of Credit and
Investment Insurers (Berne Union), to Janet Koven Levit, Associate Professor of Law, University of
Tulsa College of Law (Nov. 2, 2004) (on file with author) [hereinafter Facsimile from Secretary-General
Wiehl].

6. Seeinfra note 158 and accompanying text.
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international lawmaking.” © The process starts with a relatively small,
homogeneous lawmaking group, reminiscent of a private club, that either
establishes or appropriates an institutional home. The group creates
substantive rules, which are essentially organic norms emanating from the
practices of the respective practitioners. These rules, in turn, govern such
practices. The lawmaking group also establishes procedural and remedial rules
that simultaneously insulate the substantive rules and maintain their flexibility
and proximity to actual group practice. The informal, practice-based rules
ultimately embed themselves in a more formal legal system and become law.
Fundamentally, bottom-up international lawmaking is a soft, non-
choreographed process that produces hard legal results. In exposing these
trade finance stories and offering them collectively in furtherance of a bottom-
up approach to international lawmaking, this Article fills a gap in the
scholarly appreciation of disparate international lawmaking processes.

It is not surprising that top-down international lawmaking dominates
international legal scholarship. The legal realist attack on international law’s
credentials as a legitimate, freestanding discipline triggered a counterattack by
scholars showcasing those international lawmaking stories that looked and
functioned most like “rea” law.® In response to this attack, formal
international law, in particular the treaty (a consensual contractual relationship

7. Some have described bottom-up lawmaking as lawmaking by private parties, and top-
down lawmaking as lawmaking by government actors. See Paul Schiff Berman, The Globalization of
Jurisdiction, 151 U. PA. L. Rev. 311, 534 (2002) (noting that in cyberlaw, for example, “bottom-up
norm creation” stands distinct from international law’s traditional “top-down” approach to norm
creation, whereby norms are created by sovereign states). This Article deliberately steers clear of that
usage, recognizing, as shown herein, that government actors can engage in bottom-up lawmaking, which
is one of the important but unstated insights of transgovernmental network theories. See infra notes 224-
231 and accompanying text. Others have alluded to the effect of bottomup lawmaking by NGOs and
other grass-roots movements on the shape and evolution of international law. See, e.g., BALAKRISHNAN
RAJAGOPAL, INTERNATIONAL LAW FROM BELOW: DEVELOPMENT, SOCIAL MOVEMENTS, AND THIRD
WORLD RESISTANCE (2003). Such scholars argue that NGOs and other grass-roots movements may
significantly affect the texture of legal norms and in some cases generate pressure to change them. Yet
these NGOs and grassroots movements are generaly not the source of the legal norms—in most
relevant analyses the state remains the driver and architect of the law, and the pressure that NGOs exert
isadirect function of the extent to which traditional state actors respond to such pressure. Instead, in this
Article, bottom-up lawmaking refers to a process whereby discrete groups of transnational practitioners
trandate their practices and customs into code-like rules that ultimately harden into law.

8. The underlying realist contention says that in an anarchical world of nationstates,
countries pursue their self-interest limited only by their own power. International law, therefore, is not
law at all but a shrewd and ephemeral reflection of state power, interests, and preferences. The realists
leave little room for legal ingtitutions and fundamentally challenge the relevance of international law.
See Francis A. Boyle, The Irrelevance of International Law: The Schism Between International Law and
International Politics, 10 CAL. W. INT'L L.J. 193, 198 (1980) (“[i]nternational law is devoid of any
intrinsic significance within the calculus of international political decision-making”); Stanley Hoffmann,
The Role of International Organizations. Limits and Possibilities 10 INT'L ORG. 357, 364 (1956)
(arguing that power politics, particularly Cold War palitics, limit and paralyze international institutions).
For a further sampling of the realist critique, see HANS J. MORGENTHAU, POLITICS AMONG NATIONS:
THE STRUGGLE FOR POWER AND PEACE (5th ed. 1978); FRANCISANTHONY BOYLE, WORLD POLITICSAND
INTERNATIONAL LAW (1985).

In more refined versions of the realist critique, state interests are partialy derivative of the
structure of the international system. See generally KENNETH N. WALTZ, THEORY OF INTERNATIONAL
PoLITICS (1979). See also Jonathan D. Greenberg, Does Power Trump Law?, 55 STAN. L. Rev. 1789
(2003) (amodern review of the realist critique, arguing that it remains a potent force in international law
and international relations and exhorting international legal scholars to take the redist critique
serioudly).
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among states) and institutions born from treaties (international courts and
international legislative bodies) received the disproportionate attention of
international lawyers and legal scholars.® Because bottom-up international
lawmaking is rooted in the informal—in spontaneous, unchoreographed
processes and soft, practice-based rules—it is unattractive fodder to those
fending off the legal realists. Consequently, bottom-up international
lawmaking remains largely undiscovered as an alternative path to law.

Yet these bottom-up examples are critically important to international
legal scholarship because they challenge prevailing international lawmaking
theory and paradigms. Part 111.A of this Article discusses the difficulties that
bottom-up lawmaking poses to extant schools of thought on international
lawmaking by examining four prominent theories: first, customary
international lawmaking; second, transnational legal process; third,
transgovernmental network theory; and fourth, private lawmaking. Each
theory significantly transcends traditional top-down approaches. Furthermore,
each theory has already touched upon important pieces of the bottom-up
international lawmaking process. But no single theory explains the collective
bottom-up lawmaking phenomenon described in this Article.

Admittedly, customary international law, like bottom-up international
lawmaking, roots law in practice. Yet current customary international law
scholarship does not capture the dynamic of bottom-up lawmaking that this
Article depicts. While customary international law derives from the official
acts and pronouncements of traditional state actors, this Article roots law in
the daily practices of export finance practitioners, some of whom are private
actors and others government technocrats. While customary international law
offers general legal rules, bottom-up lawmaking generates a specific, technical
regulatory system.

Nor do the other prevailing theories of international lawmaking capture
al that is happening in bottom-up international lawmaking. The transnational
legal process school recognizes that the fate no longer owns international
lawmaking, which is rather an ongoing process engaging a number of
transnational actors. Yet transnational legal process stories typically begin
with a treaty or some other legal instrument that triggers a trickle-down
process whereby domestic legal systems absorb international law. In contrast,
bottom-up lawmaking features soft rules ascending to legal status. Moreover,
the transgovernmental network scholars locate international lawmaking in
transnational networks of lower-level government technocrats, who translate
technical expertise into informal norms and, sometimes, formal law. While
transgovernmental network theory, like bottom-up lawmaking, links rules to

0. A perusa of the tables of contents from the last decade of the American Journal of
International Law, the Yale Journal of International Law, the Virginia Journal of International Law,
and the Harvard International Law Journal reveals that articles on forma treaties, the
intergovernmental institutions that treaties constitute, and the incorporation of treaties into U.S. law
dominate scholarly discourse. This trend was confirmed at the 2004 Annua Meeting of the American
Society of International Law: of twenty-nine panels, eighteen focused on some international treaty
regime, including the institutions to which the treaty gave birth; three focused on the incorporation of
treaties and other international agreements into U.S. domestic law; and three focused on quintessentialy
comparative topics. The American Society of International Law, Mapping New Boundaries: Shifting
Normsin International Law, 98th Annual Meeting Program (Mar. 31-Apr. 3, 2004), Washington, D.C.
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practices in the trenches, it ignores private practitioners as a source of
substantive norms. The burgeoning group of “social norm” or “private
lawmaking” scholars likewise appreciates that on-the-ground practices of
homogeneous, closely knit groups may constitute potent norms. Yet in their
wariness of the state, these scholars neglect government technocrats as a
source of transnational social norms and likewise fail to explore the
relationship between informa norms and formal law. Because this Article's
bottom-up lawmaking examples expose even these newer international
lawmaking theories as somewhat atomistic and disjointed, the examples
presented herein invite further scholarly discourse on the existing gaps in
international lawmaking theory.

Part [11.B turns from international legal theory to an exploration of how
bottom-up lawmaking bears on the international law taxonomy. Over the last
several decades, international legal scholars painstakingly developed a rigid
classification scheme, organizing international law around a series of bright-
line dichotomies. hard (binding) international law versus soft (non-binding)
international law; public international law versus private international law;
International law versus comparative law. This taxonomy critically organized
International law as a coherent, focused discipline, making it more scientific
and methodical at a moment when the legal realists were challenging its
legitimacy. But bottom-up international lawmaking stories resist easy
classification. Part II1.B casts doubt on whether the traditional either/or
classification scheme meaningfully accommodates contemporary bottom-up
international lawmaking.

Yet as an alternative route to law, bottom-up international lawmaking
itself poses an existential problem. Are bottom-up lawmaking processes
legitimate routes to law? Part IV explores this question. The homogeneous,
club-like groups that drive these processes are exclusive and operate in secret.
The substantive rules that they develop are not rooted in the contractual
consent of politicians but rather in the unstated, or understated, commonalities
of on-the-ground practice. These rules nonetheless evolve into law with an
Impact that reaches well beyond the original lawmaking group. Thus, bottom-
up international lawmaking proceeds without the accountability normally
demanded of democratic lawmaking. Does this democratic deficit
delegitimize the law so produced? Some scholars answer this question
affirmatively and focus on remedying the democratic deficit through the
introduction of accountability-enhancing mechanisms. Yet injecting
accountability—through transparency and consultations with stakeholders—
necessarily destroys the close-knit homogeneity of the lawmaking club that is
the powerful engine of bottom-up lawmaking. These clubs have proven to be
quite effective regulators, financing over a trillion dollars in trade each year.
Thus, ome scholars focus instead on overshadowing any democratic deficit
through showcasing the efficacy and strength of the ensuing law. This latter
path may prove particularly useful in legitimating bottom-up lawmaking—as
long as the lawmakers lift the veil of secrecy high enough that outsiders may
actually observe legal outputs prior to making efficacy judgments.
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Bottom-up lawmaking undoubtedly bears on how scholars conceive of
international law and lawmaking, but it also raises issues of interest to legal
scholars outside of international law. Bottom-up international lawmaking is
fundamentally a story of practitioners efficiently and effectively managing
their trade through the creation and enforcement of their own norms. Thus, it
offers law and economics scholars a contemporary window into the evolution
of private or social norms on a transnational plane, far from the micro-
societies these scholars typically analyze. Additionaly, the bottom-up
lawmaking progression—from informal norms to formal law—generates
pressure for increased transparency, accountability, and democratization in the
lawmaking process. However, relieving such pressure with accountability-
enhancing measures may crack the integrity of the lawmaking group and
undermine an otherwise effective lawmaking process. Here lies the seemingly
insoluble dilemma of choosing between democratic lawmaking and effective
legal outcomes. This dilemma, pitting input legitimacy against output
legitimacy, transcends international law and haunts numerous legal
disciplines, from administrative law to criminal procedure. As bottom-up
international lawmaking illuminates this dilemma on a transnational scale, it
opens fresh opportunities for interdisciplinary discourse.

1. BOTTOM-UP LAWMAKING IN INTERNATIONAL TRADE FINANCE

The international rules that this Article examines address a fundamental
conundrum in cross-border trade—how to extend credit effectively and
efficiently within the international trading system. More precisdly, if growth
In international trade depends on buyers maintaining enough liquidity to
continue buying and sellers maintaining enough liquidity to continue
producing, what types of financial instruments will satisfy these ostensibly
competing demands? One answer is export credit instruments. This Article
explores three such instruments—the letter of credit, export credit insurance,
and the official export credit guarantee.

Just as the extension of credit has been fundamental to the growth of the
domestic economy, the extension of trade credit has been crucial to the growth
of the international trading system.™® Credit mechanisms allow buyers to defer
payment (thereby maintaining liquidity) and shift the risk of non-payment
during the credit period to other parties. An “open account” trade transaction
isone in which an exporter (seller) offers the importer (buyer) credit financing
from its own balance sheet; the exporter thus bears the risk of non-payment.
Often, the exporter alone will not have the liquidity or the appetite to bear this
risk. But herein lies the problem. In an ultra-competitive, quickly globalizing
economy where importers can almost always find a competitive supplier,
frequently from another country, that is willing to extend credit, an exporter’s
decision not to extend credit will kill the underlying transaction. An export
credit instrument solves this problem for the exporter by passing the risk of
Importer non-payment to a third party—such as a bank (letters of credit); an

10. Raymond Fisman & Inessa Love, Trade Credit, Financial Intermediary Development, and
Industry Growth, 58 J. FIN. 373 (2003); Alan G. Jamieson, Credit Insurance and Trade Expansion in
Britain, 1820-1980, 1 AcCT., Bus. & FIN. HIST. 163 (1991).
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insurance provider (export credit insurance); or an official export credit
agency (official export credit guarantees). Through this type of risk-passing or
financial intermediation, exporters may offer competitive credit options while
maintaining a viable risk portfolio and sufficient liquidity to increase business
and the overall volume of trade.

If these export credit instruments are to perform their job of lubricating
International trade, all parties to the trade transaction must have confidence in
their integrity and viability. These instruments inevitably cover exporters from
one country, importers from another, and a financial intermediary possibly
from a third country. A single domestic legal system cannot regulate them.
Accordingly, international rules have surfaced for each instrument, not only
boosting user confidence but also rationalizing performance expectations.
What is particularly interesting, and what this Article will explore, is how
these international rules emerged, especially because their lawmaking paths
stand distinct from more conventional lawmaking stories.

A. The UCP 500, the International Chamber of Commerce, and Letters of
Credit

1. TheFinancial Instrument

A commercial letter of credit," in its most basic form, is a contract—
literally a letter—between banks on behalf of an exporter (beneficiary). The
importer (applicant) contracts with one bank (issuing bank), with which the
applicant usually has some relationship. The issuing bank promises to pay for
the goods, i.e., release funds to the beneficiary’ s bank (advising or confirming
bank), ¥ once it receives documentary evidence that the underlying sales
transaction has proceeded as the exporter and importer had planned and
described with specificity in the letter.” If the documents, not the underlying
transaction itself, satisfy all the conditions in the letter of credit, then the
Issuing bank will pay the advising or confirming bank, either on sight

11. For an accessible description of the intricacies of letters of credit, see CHARLES DEL
BusTo, ICC GUIDE TO DOCUMENTARY CREDIT OPERATIONS FOR THE UCP 500 (1994). The commercial
letter of credit stands distinct from the standby letter of credit, which is effectively a performance
guarantee. See INT'L CHAMBER OF COMMERCE, PUB. NO. 590, INTERNATIONAL STANDBY PRACTICES
ISP98 (1998). For a description of standby letters of credit, see Keith A. Rowley, Anticipatory
Repudiation of Letters of Credit, 56 SMU L. REv. 2235, 2244-45 (2003).

12. An advising bank, on behalf of the beneficiary, acts as an intermediary between the
issuing bank and the beneficiary. See DEL BUSTO, supra note 11, at 24. A confirming bank acts on behal f
of the beneficiary as an intermediary between the issuing bank and the advising bank, but also offers an
independent promise to pay the beneficiary upon presentation of compliant documents regardiess of
whether the issuing bank pays, a significantly more costly transaction. See id. at 44 (“An irrevocable
Confirmed Documentary Credit gives the Beneficiary a double assurance of payment, since it represents
both the undertaking of the Issuing Bank and the Undertaking of the Confirming Bank.”).

13. The letter typically requires the seller to deliver goods (possibly with specified quality
assurances) to a shipping company at a certain port by a certain date, at which point the goods are loaded
on a ship or other mode of transportation and the classic international trade documents—bill of lading,
purchase order, packing list, commercia invoice, insurance certificate, customs documents—are sent
(usualy viaregular or express mail but rarely electronically) to the issuing bank. See id. at 47 (example
of an irrevocable, confirmed documentary credit).
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(immediately) or at some later time, as stipulated in the letter of credit.** The
most fundamental legal principle in this documentary transaction is the
Independence of the letter of credit; the contract between the issuing bank and
the advising or confirming bank stands distinct from the underlying sales
transaction, which is governed by the contract between buyer and seller.™

L etters of credit are essentially conditional promises to pay for goods or
services made by one bank to another, substituting the credibility of the
bank’s promise for the buyer’s promise to pay. From both buyer’s and seller’s
vantage point, the letter of credit is a risk-mitigation tool.® The seller's risk is
no longer that of buyer default (a clear risk if the seller ships goods on open
account) but rather bank fraud or default.'” As long as the buyer carefully
stipulates the conditions of payment in the letter of credit, the buyer’s risk that
the seller will not perform is less than if it had sent cash in advance.”® A letter
of credit is also a financing tool. A letter of credit may involve deferred
payment, usually not more than 180 days, thereby replicating the deferred
payment advantages of an open account transaction.™ A trade receivable (an
Importer’s promise to pay for goods at some later date) backed by a letter of
credit strengthens the exporter’ s ability to sell the receivable or borrow against
it for immediate working capital or general liquidity.

2.  The Lawmaking Group: The |CC Banking Commission

Letters of credit are governed in large part by an arcane set of rules
known primarily as the UCP. Following World War I, the demographics of
International trade began to change, and strangers, or at least those who had
not enjoyed a longstanding trading relationship, increasingly engaged in

14.  While the issuing bank must decide whether these conditions have been met prior to
releasing funds, the bank’s scope of review is limited to documents. In this sense, the letter of credit is
caled a documentary credit, with the bank’s compliance decisions linked not to the underlying
transaction (or the exporter’s actual performance) but rather to the documents that accompany the
transaction. For an excellent description of how letters of credit work, see David V. Snyder, Private
Lawmaking, 64 OHIO ST. L.J. 371, 390-91 (2003); see also DEL BusTO, supra note 11. For a discussion
of time drafts (i.e., payment not upon presentment of the documents but rather at some later, agreed-
upon date), see F.P. DE ROOY, DOCUMENTARY CREDITS 19 (1984).

15. See, eg., Roy Goode, Abstract Payment Undertakings and the Rules of the International
Chamber of Commerce, 39 St. Louis U. L.J. 725, 731-35 (1995); see also INT'L CHAMBER OF
COMMERCE, PuB. No. 500, |CC UNIFORM CUSTOMS AND PRACTICE FOR DOCUMENTARY CREDITS art. 3
(1993) [ hereinafter UCP500] (“Credits, by their nature, are separate transactions from the sales or other
contract(s) on which they may ke based and banks are in no way concerned with or bound by such
contract(s), even if any reference whatsoever to such contract(s) is included in the Credit.”).

16. But see Ronald Mann, The Role of Letters of Credit in Payment Transactions, 98 MIcCH. L.
Rev. 2494 (2000) (arguing that, given the number of discrepancies, letters of credit should not be
viewed in terms of a payment guarantee but rather as an outsourcing of transaction verification).

17.  An open account transaction is “[a]n arrangement between the buyer and seller whereby
the goods are manufactured and delivered before payment is required.” DEL BUSTO, supra note 11, at 19.
The sdler’s risk is one of bank insolvency and/or dishonesty, a risk that the seller can mitigate by
requiring that the issuing bank be a large, reputable, money-center bank, or by asking a local bank to
serve as a confirming bank. 1d.

18. The buyer’s risk also includes the possibility that the documents do not accurately reflect
the underlying transaction, due to either fraud or mistakes. This is a risk that the UCP 500 does not
currently consider with clarity but which nonethel ess poses an important problem. See DETLEV F. VAGTS
ET AL., TRANSNATIONAL BUSINESS PROBLEMS 307-10 (3d ed. 2003).

19. See DEL BUSTO, supra note 11, at 92 (explaining settlement by acceptance using a time
draft).
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interstate commerce.? In this environment, exporters pressed for a financial
instrument that could mitigate the risks of doing long-distance business with
unknown partners. The letter of credit ascended to prominence in the United
States, which was capturing an increasingly large share of the export market
vis-a-vis Europe, in particular the United Kingdom. Recognizing the utility of
standard international banking practices and rules, and anxious to assure
international acceptance of their own letters of credit,?* U.S. money-center
banks lobbied the ICC in the mid-1920s to codify rules that would reflect such
standard practices.” In 1933, the ICC approved and published the first set of
rules, which did not gain widespread acceptance until, in 1951, the ICC
“brought the rules into line with the developments which had taken placein
trade.” * Approximately every decade thereafter, the ICC has revised the UCP
to maintain its consonance with banking practice.?* The ICC published the
UCP 500, the sixth UCP incarnation,” in 1993 and is currently working on a
new version.®

The ICC is neither a governmental organization nor an
intergovernmental or international organization. It is a private business
organization, a type of mega-trade association that champions the “global

20. DEROOY, supra note 14, at 9.

21. ROLFA. SCHUTZE & GABRIELE FONTANE, DOCUMENTARY CREDIT LAW THROUGHOUT THE
WORLD 11 (2001) (noting that the original 1CC codification efforts were able “to establish harmonized
rules for documentary credit transactions and to override diversions in those rules previously set up by
national banking associations’).

22. DEROOY, supra note 14, at 10. Several prominent law review articles seem to have played
arolein this effort. See eg., Philip W. Thayer, Irrevocable Credits in International Commerce: Their
Legal Nature, 36 CoLuM. L. REv. 1031 (1936) (tracing the historical treatment of banker acceptances
and buyers' letters of credit, and calling for a unified, transnational legal approach).

23. DEROOY, supra note 14, at 10.

24.  According to the ICC:

[T]he drafters of UCP have always embraced emerging developments in trade: the 1974

revision was drafted in part because of changes in container combined transport; the 1983

revision responded to new technical standards in transport and telecommunications; and

in 1993 UCP 500 took account of ‘documents produced or appearing to be produced by

reprographic, automated or computerized systems,” ‘facsimile signatures' and ‘ electronic

methods of communication.’
INT'L CHAMBER OF COMMERCE, PUB. No. 500/2, UCP 500 + EUCP 3 (2002) [hereinafter UCP 500 +
EUCH].

The 1974 revision accommodated the move from traditional FOB (Free on Board) and CIF
(Cost, Insurance, and Freight) terms to those terms associated with container transport. See INT'L
CHAMBER OF COMMERCE, PuB. NO. 560, INCOTERMS 2000: ICC OFFICIAL RULES FOR THE
INTERPRETATION OF TRADE TERMS (2000) [hereinafter INCOTERMS 2000]; DE ROOY, supra note 14, at
11. The last revision, in 1993, was motivated in great part by changes in shipping and transport
documents. SCHUTZE & FONTANE, supra note 21, at 11; INT'L CHAMBER OF COMMERCE, PuB. NO. 511,
DOCUMENTARY CREDITS: UCP 400 & 500 CoMPARED (Charles del Busto ed., 1993) (describing, article
by article, the changesin letter of credit banking practice that led to demands for the revision of the UCP
400 and the promulgation of the UCP 500).

25. The predecessors to the UCP 500, supra note 15, are: INT’L CHAMBER OF COMMERCE,
PuB. No. 69, ICC UNIFORM CUSTOMS AND PRACTICE FOR DOCUMENTARY CREDITS (1933); INT'L
CHAMBER OF COMMERCE, PuB. NoO. 151, ICC UNIFORM CUSTOMS AND PRACTICE FOR DOCUMENTARY
CREDITS (1951); INT'L CHAMBER OF COMMERCE, PUB. NO. 222, |CC UNIFORM CUSTOMS AND PRACTICE
FOR DOCUMENTARY CREDITS (1962); INT'L CHAMBER OF COMMERCE, PUB. NO. 290, ICC UNIFORM
CUSTOMS AND PRACTICE FOR DOCUMENTARY CREDITS (1974); INT' L CHAMBER OF COMMERCE, PUB. NO.
400, ICC UNIFORM CUSTOMSAND PRACTICE FOR DOCUMENTARY CREDITS (1983).

26. Telephone Interview with Ron Katz, Policy Manager, Commission on Banking Technique
and Practice, International Chamber of Commerce (June 24, 2004) [hereinafter Ron Katz Interview]
(noting that the new revision of the UCP500 is under way).
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economy as a force for economic growth, job creation and prosperity.”*’ The
ICC's home is Paris yet its tentacles reach into most countries through
national committees, such as the U.S. Council for International Business (the
U.S. national committee). ® The ICC’'s membership includes some of the
largest companies, banks, and service providersin the world.”

Within the ICC, the Banking Commission drafts, disseminates, and
revises the UCP. The national committees appoint Banking Commission
members on the basis of interest and expertise, resulting in a Commission
dominated by bankers but also including lawyers, consultants, and transport
specialists. * The Banking Commission appoints a working group (or task
force) from its membership to draft (or redraft) the UCP; the working group
may also include some law professors.®! Once the working group settles on a
text, the Banking Commission must then approve it. ** The Banking
Commission makes decisions by weighted block voting on a country-by-

27. Int'l Chamber of Commerce, What Is ICC? at http://www.iccwbo.org/home/-
menu_what_is icc.asp.

28. National committees are organizations that are affiliated with the ICC, serving as quasi
branch offices. A company can become a member of the ICC via affiliation with a nationa committee.
The U.S. Council for International Business serves as the U.S. national committee, for example. For a
list of national committees, see http://www.iccwbo.org/home/menu_national_committees.asp. As is
evident from this list, most industrialized countries have national committees. Alternatively, a company
can become a direct member by paying a hefty fee (between €1500 and €3000, depending on the size
and scope of the company’s business). While members principally include companies, membership is
open to professional associations, “business and employers federations,” law firms, consultants,
chambers of commerce, and other “[i]ndividuals involved in international business.” Int’l Chamber of
Commerce, ICC Membership, at http://www.iccwbo.org/home/intro_icc/membership.asp.

29. The ICC website shows a demonstrative list of member companies, including AT&T,
British Telecom, Chevron, Cementos Mexicanos (Cemex), Corning, Dow Chemical, Exxon, Ford,
Genera Electric, General Motors, Hewlett Packard, Hitachi, IBM, Johnson & Johnson, Microsoft,
Merck, Nokia, Samsung, Texas Instruments, 3M, Toshiba, Volvo, and Westinghouse. Member banks
include BankBoston N.A., Barclays Bank, Chase Bank, Citicorp, Credit Suisse, HSBC, ING, Industrial
Bank of Japan, National Westminter Bank, Standard Chartered Bank, and Tokyo-Mitsubishi Bank.
Member service providers include Baker & McKenzie (attorneys), Clifford Chance (attorneys), Chubb
Group (insurance), Deloitte & Touche (accountants, auditors, and consultants), Ernst & Young
(accountants, auditors, and consultants), Federal Express (logistics), KPMG Peat Marwick (accountants,
auditors, and consultants), Mastercard (payment, financial supply chain), and Transsystem International
Freight Forwarding Company (logistics). See Int’| Chamber of Commerce, ICC Membership, supra note
28.

30. E-mail correspondence from Ron Katz, Policy Manager, Commission on Banking
Technique and Practice, International Chamber of Commerce (Apr. 20, 2004, 04:39) [hereinafter E-mail
from Ron Katz]. A member of the Commission on Banking Technique and Practice (Banking
Commission) may be appointed through ICC national committee membership or through direct
membership. See Ron Katz Interview, supra note 26.

31l. Thetask force that drafted the UCP 500 included bankers from large, money-center banks
and professors. See UCP 500, supra note 15, at 67 (listing members of the working group). When
drafting a document such as the UCP, the working group may also consult with the ICC’'s Transport
Commission and Insurance Commission, Email from Ron Katz, supra note 30, although the working
group that drafted the UCP 500 apparently did not do so. See Ross P. Buckley, The 1993 Revision of the
Uniform Customs and Practice for Documentary Credits 28 GEO. WASH. J. INT'L L. & ECON. 265, 267
(1995) (the 1993 UCP 500 revision was drafted by “bankers, bank lawyers, and law professors’
specializing in banking law, without any representation from transport, insurance, or exporters and
importers); see also Int'l Chamber of Commerce, How ICC Works, at http://www.iccwbo.org/-
home/intro_icc/how_works.asp (describing work of commissions, including elaboration of rules).

32. Before the Banking Commission votes on a text, it circulates the text to national
committees and Banking Commission members for comment and revises the text at its discretion on the
basis of these comments. See E- mail from Ron Katz, supra note 30.
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country basis.* The ICC Executive Board must then adopt the text, with the
ICC World Council effectively rubberstamping the Executive Boards
approval.**

3. Substantive Rules

The title of the Banking Commission's core document—Uniform
Customs and Practice—captures the essence and purpose of the
Commission's substantive rules. The UCP strives to codify “international
banking practices, as well as to facilitate and standardize developing
practices’ among the not-so-glitzy trade finance shops, usually hidden in the
dungeons of large, money-center banks.* The current version of the UCP, the
UCP 500, is a technical document with forty-nine articles covering a myriad
of issues, from the standard of care that banks must exercise in examining
documents,® to standard practices for banks examination of international
trade documents,®’ to the allocation of “liability or responsibility” for payment
or non-payment.® In April 2002, the Banking Commission supplemented the
UCP 500 with a UCP 500 for electronic presentation (the eJCP), designed to
answer legal questions arising from the electronic transmission of documents
in aletter of credit transaction. The eUCP includes twelve articles that, when

33. Delegations have e, two, or three votes, depending on the dues that the respective
countries pay to the ICC. The delegations with three votes are France, Germany, the United States, and
the United Kingdom. No matter how many representatives a national committee sends to the ICC
meetings, and no matter how many direct members com from countries that do not have national
committees, all members from the same country must vote the same way. See Ron Katz Interview, supra
note 26.

34. Int'| Chamber of Commerce, How ICC Works, supra note 31; see also E-mail from Ron
Katz, supra note 30. Note that this process mimics a private legidative process that has been described
in relation to the American Law Institute and the National Conference of Commissioners on Uniform
State Laws. Alan Schwartz & Robert E. Scott, The Political Economy of Private Legidatures, 143 U.
PA. L. REv. 595, 607-08 (1995) (describing the process of private legisating as (1) request for new law;
(2) technical study and drafting group; (3) creating law and reporting it for approval by broader
committee; and (4) formal passage by group as whole). Professor Paul Stephan has also commented
upon the similarities between the ICC and these domestic private legislatures. See Paul B. Stephan,
Accountability and International Lawmaking: Rules, Rents and Legitimacy, 17 Nw. J. INT'L L. & Bus.
681, 713-15 (1996).

35. See UCP5S00, supra note 15, at 4.

36. Id.art. 13, at 19.

37. For standards regarding transport documents, see UCP 500, supra note 15, art. 23, at 26
(Marine/Ocean Bill of Lading); id. art. 24, a 29 (Non-Negotiable Sea Wayhill); id. art. 25, at 32
(Charter Party Bill of Lading); id. art. 26, at 33 (Multimodal Transport Document); id. art. 27, at 35 (Air
Transport Document); id. art. 28, at 37 (Road, Rail, or Inland Waterway Transport Documents); id. art.
29, at 38 (Courier and Post Receipts); id. art. 30, at 39 (Transport Documents issued by Freight
Forwarders); id. art. 31, at 40 (“*On Deck,” “Shipper’s Load and Count,” Name of Consignor); id. art.
32, a 40 (Clean Transport Documents); id. art. 33, at 41 (Freight Payable/Prepaid Transport
Documents). For standard practice regarding insurance documents, see id. arts. 34-36, at 42-43. For
standard practice regarding issuing banks' treatment of commercial invoices, see id. art. 37, at 44.

38. Id. art. 15, at 21 (stating that banks “assume no liability or responsibility for the form,
sufficiency, accuracy, genuineness, falsification or legal effect of any document(s)”). In other words, a
bank that pays a credit in reliance on a falsified document, such as a falsified invoice or hill of lading,
which nonetheless appears legitimate on its face, is not liable to the buyer or the issuing bank for such
payment.
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included in a letter of credit, will govern electronic presentations of
documents.®

4.  Procedural, Interpretive, and Remedial Rules

While one of the Banking Commission’s responsibilities is drafting the
UCP, another is clarifying interpretive ambiguities in the document.
Notably, the Banking Commission issues advisory opinions in response to on-
the-ground, UCP-related questions from bankers, freight forwarders,
exporters, and importers.* While Banking Commission opinions are rather

39. INT'L CHAMBER OF COMMERCE, PuB. NO. 500/3, UCP SUPPLEMENT FOR ELECTRONIC
PRESENTATION (EUCP) (2002) [hereinafter EUCP]; see also Neil Chantry, The Future of the eUCP, DC
INSIGHT, Apr./June 2002, http://www.iccbooksusa.com/index.cfm?fid=149. The EUCP is an eectronic
counterpart to the more familiar UCP 500, born from the growing use of eectronic media to transfer
information in international trade and banking. 1d. The EUCP operates as a supplement to the UCP 500
and does not revise existing UCP 500 guidelines. INT'L CHAMBER OF COMMERCE, UCP 500 + EUCP,
supra note 24, at 3. The EUCP has been tailored specifically for electronic presentations. Obvioudly, the
procedure for the presentation of tangible documents will diverge significantly from the analogous but
intangible electronic presentation of the same type of information. The EUCP outlines a format in which
electronic records should be presented; elucidates the consequences of a bank’s inability to receive an
electronic record even though it is open; provides for the handling of electronic refusa of a record;
defines an electronic original; and describes the implications of data corruption of a record due to a
defect or avirus. Id. at 50.

40. The Banking Commission issues a hierarchy of interpretive materia. On top are
Commission-approved documents, which are usually drafted by a working group before Commission
wide ratification. The Banking Commission also issues recommendations, which are practica,
educational guides for document checkers and others whose core business is UCP compliance;
recommendations are not ratified by the Commission as a whole. See, e.g., ICC Comm’'n on Banking
Technique and Practice, Discrepant Documents Waiver and Notice: An ICC Banking Commission
Recommendation (2002), available at http://www.iccwbo.org/home/banking/952rev2%20I ntranet-
I nternet%20versi on%200f %620Examination%20and%20Waiver.pdf (creating a step-by-step flow chart
for document checkers at issuing banks concerning the application of UCP Article 13 (Standard for
Examination of Documents) and Article 14 (Discrepant Documents and Notice). ICC banking
documents and publications that have not been approved by the Banking Commission have a status
distinct from, and presumably lower than, those documents that the entire Banking Commission has
approved. The Banking Commission is also a prolific publisher of guides, studies, and handbooks that
do not bear any official Banking Commission approval (other than publication under its auspices) but
nonetheless are instructive. See, e.g., DEL BUSTO, supra note 11; JAMES BYRNE & CHRISTOPHER BRYNES,
2004 ANNUAL SURVEY OF LETTER OF CREDIT LAW & PRACTICE (2004); JAMES BYRNE & DAN TAYLOR,
PuB. NO. 639, ICC GUIDE TO THE EJCP (2002); CHARLES DEL BUSTO, CASE STUDIESON DOCUMENTARY
CREDITS UNDER UCP 500 (1995) [hereinafter DEL BUSTO, CASE STUDIES ON DOCUMENTARY CREDITS].

41. See INT'L CHAMBER OF COMMERCE, PUB. NO. 371, DECISIONS (1975-1979) OF THE ICC
BANKING COMMISSION ON QUERIES RELATING TO UNIFORM CUSTOMS AND PRACTICE FOR
DOCUMENTARY CREDITS (1980) [hereinafter DECISIONS (1975-1979)]; INT'L CHAMBER OF COMMERCE,
PuB. NO. 434, OPINIONS OF THE ICC BANKING COMMISSION ON QUERIES RELATING TO UNIFORM
CUSTOMS AND PRACTICE FOR DOCUMENTARY CREDITS (UCP) 1984-1986 (1987); INT'L CHAMBER OF
COMMERCE, PuB. NO. 469, OPINIONS OF THE |CC BANKING COMMISSION ON QUERIES RELATING TO
UNIFORM CUSTOMS AND PRACTICE FOR DOCUMENTARY CREDITS (UCP) 1987-1988 (1989); INT'L
CHAMBER OF COMMERCE, PUB. NO. 494, OPINIONS OF THE ICC BANKING COMMISSION ON QUERIES
RELATING TO UNIFORM CUSTOMS AND PRACTICE FOR DOCUMENTARY CREDITS (UCP) 1989-1991 (1992);
INT'L CHAMBER OF COMMERCE, PUB. NO. 565, OPINIONS OF THE ICC BANKING COMMISSION (1995-
1996) (Gary Collyer, ed. 1997) [hereinafter OPINIONS (1995-1996)]; INT'L CHAMBER OF COMMERCE,
PuB. NO. 596, OPINIONS OF THE ICC BANKING COMMISSION 1997: MORE QUERIES AND RESPONSES ON
DOCUMENTARY CREDITS (Gary Collyer, ed. 1998) [hereinafter OPINIONS (1997)]; INT'L CHAMBER OF
COMMERCE, PuB. NO. 613, OPINIONS OF THE |ICC BANKING COMMISSION 1998-1999: QUERIES AND
RESPONSES ON UCP 500, 400, 522 (Gary Collyer, ed. 2000) [hereinafter OPINIONS (1998-1999)]; INT'L
CHAMBER OF COMMERCE, PuB. NO. 632, ICC BANKING COMMISSION COLLECTED OPINIONS 1995-2001
ON UCP 400, UCP 500, URC 522 & URDG 458 (Gary Collyer, ed. 2002) [hereinafter OPINIONS 1995-
2001].
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brief, and the analysis is often opaque, they are reminiscent of judicial
opinions, weaving facts, the relevant UCP rules, and previous Banking
Commission opinions to reach rational answers to practitioner questions.* In
addition to query-specific opinions, the Banking Commission issues official
policy statements to address recurring themes and problems that surface
during the opinion-writing process. *® Procedurally, Banking Commission
members must ratify an opinion or a policy statement prior to its becoming an
official Banking Commission document.

While the Banking Commission issues its opinions in an advisory mode,
the Documentary Instruments Dispute Resolution Expertise (DOCDEX)
thrusts the Banking Commission into live disputes.* DOCDEX is arelatively
new Banking Commission venture,® allegedly born from bankers complaints

42. See, eg., thefollowing opinions collected in OPINIONS (1998-1999), supra note 41: R.305,
R.313 (citing Position Paper No. 2, infra note 43); R.315 (citing Position Paper No. 1, infra note 43);
R.433 (citing Comm’n on Banking Technique and Practice, Policy Statement: The determination of an
‘Original’ document in the context of UCP 500 sub-Article 20(b) (July 12, 1999),
http://www.iccwbo.org/home/statements_rules/statements/1999/the_determination_of _an_origina_docu
ment.asp [hereinafter ICC Banking Comm’n, Policy Statement: The determination of an ‘Original’
document]).

Asinjudicial opinions, there seemsto be a*“last in time” rule in operation, meaning that a
subsequent opinion can and does supersede a previous one. See Comm’'n on Banking Technique and
Practice, ICC Banking Commission approved documents/publications (July 8, 2003),
http://www.iccwbo.org/home/statements _rules/statements/2003/banking_documents.asp  (noting  that
some policy statements may be superseded by subsequent Banking Commission Opinions); see also
R.313 (superseding a previous decision in R.246), R.349 (reversing R.283), R.458 (overriding R.195), in
OPINIONS 1995-2001, supra note 41.

The Banking Commission also seems to follow some jurisdictional rules in deciding the
types of queries that warrant its issuing an opinion. A query to the Banking Commission has the
potential of spurring a published opinion when: (1) the query raises an issue of first impression; (2) the
guery is rooted in practice and experience, and is not purely educational or hypothetical; and (3) the
Banking Commission officers believe the query warrants publication as an opinion. OPINIONS (1998-
1999), supra note 41, at 3. The first jurisdictiona threshold is particularly interesting because it implies
that second impression questions are somewhat redundant; this position implicitly lends precedential
weight to Banking Commission opinions and, presumably, policy statements.

43. The Banking Commission drafts policy statements following an onslaught of queries on a
particular topic or to preempt an emerging practice that is inconsistent with the intent of the Banking
Commission when it drafted the UCP. For example, following the UCP 500's debut, the Banking
Commission also issued position papers which, like policy statements, give a type of advisory opinion
independent of any specific query, but are pointed at banks for incorrectly appropriating and applying
the UCP 500. See Comm’n on Banking Technique and Practice, Policy Statement: Position Papers No.
1, 2, 3, 4 on UCP 500 (Sept. 1, 1994), available at http://www.iccwbo.org/home/statements rules/-
statements/1994/credoc_1-2-3-4.asp. Each position paper addresses a discrete portion of the UCP 500:
sub-Article 9(d)(iii) (Position Paper No. 1); sub-Article 10(b)(ii) (Position Paper No. 2); sub-Article
13(c) (Position Paper No. 3); and the transport documents articles (Position Paper No. 4). See also
INT'L CHAMBER OF COMMERCE, PUB. NO. 645, INTERNATIONAL STANDARD BANKING PRACTICE FOR THE
EXAMINATION OF DOCUMENTS UNDER DOCUMENTARY CREDITS (ISBP) 9 (2003) (providing a
compilation of “standard banking practice for al parties to a documentary credit” that is consistent with
the UCP and the “Opinions and Decisions of the ICC Banking Commission”); ICC Banking Comm’n,
Policy Satement: The determination d an ‘Original’ document, supra note 42; Comm'’n on Banking
Technigue and Practice, Transferable Credits and the UCP 500 (Oct. 30, 2002), available at
http://www.iccwbo.org/home/statements_rules/statements/2002/transferable_credits and_the UCP_500
.asp.

44. DOCDEX is a highly specialized documentary credit subsidiary of the ICC's world-
renowned arbitration center. Int'l Chamber of Commerce, International Court of Arbitration at
http://www.iccwbo.org/index_court.asp; see also Int'| Chamber of Commerce, DOCDEX: Dispute
Resolution Services, at http://www.iccwbo.org/drs/english/docdex/all _topics.asp.

45.  See Int’'l Chamber of Commerce, ICC Rules for Documentary Instruments Dispute
Resolution Expertise, art. 1.2 (Mar. 15, 2002), http://www.iccwbo.org/drs/english/docdex/-



140 THE YALE JOURNAL OF INTERNATIONAL LAW [Vol. 30: 125

that “many judges, arbitrators, and lawyers have difficulty understanding the
intricacies of everyday letter of credit practice.”* In contrast to other alternate
dispute resolution fora, the Banking Commission maintains for DOCDEX a
pool of arbitrators with highly technical, documentary credit expertise.*’
While the expert arbitrators, rather than the Banking Commission, decide
individual cases, the Banking Commission maintains effective control and
must %pprove all decisions to assure conformity with its interpretation of the
UCP.

5. Legal Satus of the UCP

The UCP 500's legal status is an enigma. On the one hand, it does not
satisfy any technical definition of international law. It is not atreaty because it
is not an “agreement concluded among states”; * nor is it customary
international law, for custom remains the province of state lawmakers and
usualy is relegated to general norms, as opposed to specific, technical rules.™

all_topics.asp#rules [hereinafter DOCDEX Rules] (“DOCDEX is made available by the. . . ICC through
its International Centre for Expertise . . . under the auspices of the ICC Commission on Banking
Technique and Practice (Banking Commission).”).

46. Int'l| Chamber of Commerce, Service Launched for Resolving International Letter of
Credit Disputes (Sept. 26, 1997), at http://www.iccwbo.org/home/news_archives/1997/letter_credit-
_dispute.asp. See DOCDEX Rules, supra note 45, art. 1.1.

47. See DOCDEX Rules, supra note 45, art. 6.1 (“The Banking Commission will maintain
internal lists of experts having profound experience and knowledge of the applicable ICC Rules’); see
also Int'l Chamber of Commerce, Service Launched for Resolving Internationa Letter of Credit
Disputes, supra note 46.

DOCDEX aso distinguishes itself as relatively inexpensive and expeditious. See DOCDEX
Rules, supra note 45, app. ($5000 fee for disputes concerning letters of credit under $500,000, inclusive
of administrative expenses and arbitrator fees; the fee goes up to $10,000 if the letter of credit in
question exceeds $500,000). In comparison, the fees for the ICC’s general arbitration services are rather
steep. Int'l Chamber of Commerce, International Court of Arbitration; Costs of Arbitration at
http://www.iccwbo.org/court/english/arbitration/costs.asp. See DOCDEX Rules, supra note 45, art. 7.4,
(issue decision within thirty days of completed request, answer, and supplemental information); Int’|
Chamber of Commerce, Service Launched for Resolving International Letter of Credit Disputes supra
note 46 (response within six to twelve weeks of completed application). DOCDEX follows a
streamlined version of rules issued by a number of arbitral institutions, offering both Claimant and
Respondent an opportunity to present arguments and evidence in written form. See DOCDEX Rules,
supra note 45, arts. 2 & 3. The Rules also delineate procedures for the appointment of abitrators
(experts), id. art. 6, and for the issuing of decisions, id. art. 8.

DOCDEX decisions are not binding on local courts unless the parties choose otherwise. See
DOCDEX Rules, supra note 45, art 1.4; Int’l Chamber of Commerce, Service Launched for Resolving
International Letter of Credit Disputes, supra note 46 (asserting that the “nonbinding nature of the basic
procedure is intended to provide banks with the aternative to litigation of a highly-reliable expert
system which is nonetheless not obligatory”). Nonetheless, the ICC hopes that “any court called upon to
hear a case involving a credit would give great weight to any DOCDEX decision introduced into
evidence.” Id.

48. DOCDEX is administered through the International Centre for Expertise under the
auspices of the ICC Banking Commission. DOCDEX Rules, supra note 45, art. 1.2. Once the appointed
experts arrive at a decision, a Technical Adviser of the Banking Commission must approve it, assuring
conformity with the applicable ICC rules governing documentary credits. Id. art. 1.3. In addition, the
arbitrators rely heavily on Banking Commission opinions in reaching their decisons. See generally
INT'L CHAMBER OF COMMERCE, COLLECTED DOCDEX DECISIONS 1997-2003: DECISONS BY ICC
EXPERTS ON DOCUMENTARY CREDIT DISPUTES (Gary Collyer & Ron Katz eds., 2004) (compiling first
thirty-first decisions that the DOCDEX panels rel eased).

49. Seesupranote 1 for definition of treaty-based internationa law.

50. RESTATEMENT (THIRD) OF FOREIGN RELATIONS, supra note 2, 8 102(2) cmt. b
(“Customary international law results from a general and consistent practice of states followed by them
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Most international legal scholars would classify the UCP 500 as mere soft
international law, primarily because it does not fit into any of the hard
international law categories.™

On the other hand, exporters and importers almost universally identify
the UCP 500 as their choice of law. > Banks and banking associations
proclaim their adherence to the UCP rules,®® and many banks will not issue
letters of credit unless the parties explicitly state that the UCP 500 governs
within the four corners of the letter.> Most telling of all, domestic courts,
which are frequently called upon to hear actual letter-of-credit disputes, apply
the UCP 500 even in the face of a domestic statute designed for related issues.
Functionally and technically, the UCP 500 has become hard law.>

This climb, from merely soft, practical standards to real, hard law is
evident in the Banking Commission's evolving self-image. When it first
published the UCP, the Banking Commission warned that its opinions had no
binding legal effect and should not be cited in such a manner.*® Soon
thereafter, the Commission retreated a bit, still conceding that its opinions had
no legal force but nonetheless characterizing such opinions as authoritative,>
Recent volumes of Banking Commission opinions, however, do not address
whether or not the opinions are legally binding; rather, they explain how and
for what purpose the opinions should be used—namely for creating
internationally uniform assessments of “a set of documents acceptability” to
harmonize expectations and enhance market stability.>® In fact, the Banking

from a sense of lega obligation . . . includ[ing] diplomatic acts and instructions as well as public
measure and other governmental acts and official statements of policy, whether they are unilateral or
undertaken in cooperation with other states.”); see also infra notes 201-207 and accompanying text.

51. While the “soft law” label means that the UCP 500 is not a binding (or hard) form of
international law, supra note 3, it does not affirmatively illuminate its legal, normative, or substantive

standing.
52. Rowley, supra note 4, at 2242-43 n.39 (“recognizing that the UCP are ‘used in most
international letters of credit’ . . . and that UCP are ‘usualy incorporated into letters of credit,

particularly international letters of credit’” (citing Prefatory Note to U.C.C. § 5 (1995)).

53. SCHUTZE & FONTANE, supra note 21, at 13 (“[I]t had become good practice among banks
around the world to express their adherence to the UCP.”).

54. See eg., DE ROOY, supra note 14, app. B.4 at 206 (specimen letter of credit).

55.  For excellent discussions of the UCP as law, see Snyder, supra note 14, at 393-95; Harold
J. Berman & Colin Kaufman, The Law of International Commercial Transactions (Lex Mercatoria), 10
HARv. INT'L L.J. 221, 251 (1978).

56. See DECISIONS(1975-1979), supra note 41, inside cover.

57. See, eg., OPINIONS (1998-1999), supra note 41, at 3 (noting that a decision “has been
successfully used in court cases’).

58. It has been said that a set of documents could be placed in front of, say, six

different, but equally experienced document examiners and one could expect to receive a

like number of different responses on their acceptability or lack thereof. . . . Responding

to questions and issues raised by bankers, exporters, importers, shipping companies,

freight forwarders and lawyers, the Opinions themselves reflect ‘international practice’ in

their interpretations of stated circumstances and/or document(s) presented. . . . Readers

are strongly advised to read, understand and implement the principles expressed in these

pages, so that the differences in interpretation between one office and another—and one

bank and another—will be narrowed even more.
OPINIONS (1997), supra note 41, at 3.
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Commission recently noted that courts use its official documents to resolve
live disputes.™

More significant than the legal weight that the Banking Commission
gives to its own rules and decisions is the fact that many courts, in the United
States and elsewhere, rely on the UCP 500, and even Banking Commission
opinions, as legal rules of decision. This reliance is especialy notable in the
United States, given that Article 5 of the Uniform Commercial Code (U.C.C.)
explicitly covers documentary credits.® Consider the following illustrative
case that came before a U.S. district court in Texas a few years ago. A U.S.
exporter entered into a contract with a Chinese importer for the sale of a
hazardous chemical.®* The importer opened a letter of credit at the Bank of
Chinain favor of the exporter and chose the UCP 500 as the governing law.®
Unfortunately, the letter of credit had several typographical and other
technical mistakes.®® When the Bank of China received the documents, it

59. OPINIONS(1998-1999), supra note 41, at 3 (noting that the Banking Commission decision
on what constitutes an origina document “has been used successfully in court cases involving disputes
regarding the question of originality”).

60. U.C.C. art. 5(1995). In fact, the UCP500 greatly influenced the 1995 revision of U.C.C.
Article 5, effectively internationalizing the correspondent U.C.C. sections. See James J. White, The
Influence of International Practice on the Revision of Article 5 of the U.C.C., 16 Nw. J. INT'L L. & Bus.
189 (1995) (discussing the influence of the UCP on severa Articlesin the revision of the U.C.C.); James
G. Barnes, Internationalization of Revised U.C.C. Article 5 (Letters of Credit), 16 Nw. J. INT'L L. &
Bus. 215 (1995). In some jurisdictions, a state’ s adoption of revised Article 5 includes explicit deference
to the UCP 500 whenever the parties to a letter of credit choose it as their rule of law. In these
jurisdictions, the U.C.C. does not apply when (1) the parties choose the UCP 500 as their governing law;
and (2) the issue fals within the scope of the UCP 500. See N.Y. U.C.C. § 5101 (Mc