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Incorporation of Treaties

Melissa A. Waters”

This Article offers a narrow lens analysis of a key debate over the role of
foreign authority in U.S. courts: the use of international human rights treaties in
interpreting domestic law. Professor Waters argues that recent U.S. Supreme
Court decisions (including Roper v. Simmons) should be viewed as part of a
transnational trend among common law courts---a trend that she calls creeping
monism. Common law courts are increasingly abandoning their traditional
dualist orientation to treaties and are beginning to utilize human rights treaties
despite the absence of implementing legislation giving domestic legal effect to the
treaties. By developing a wide variety of so-called interpretive incorporation
techniques, courts are entrenching international treaty obligations into domestic
law, thus becoming powerful mediators between the domestic and international
legal regimes.

The Article traces the growing influence of creeping monism and
interpretive incorporation, in an attempt to shift the discourse away from the all-
or-nothing debate of recent years to a more nuanced understanding of the
complexities involved in incorporating international legal sources into the work
of domestic courts. Drawing on a six-year study of judicial treatment of the
International Covenant on Civil and Political Rights by the U.S. Supreme Court
and four other common law jurisdictions, the Article develops a typology of
interpretive incorporation techniques that courts are utilizing. It also provides
statistical evidence regarding the use of human rights treaties across
jurisdictions. Finally, it maps out a possible normative framework for evaluating
courts’ use of human rights treaties in interpreting domestic law.
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In the increasingly divisive debate over the role of foreign and

international law in U.S. courts, scholars, judges, and policymakers on both sides
of the issue share a common approach: They have viewed the debate through a
wide lens, tending to conflate foreign and international legal sources and to treat
both kinds of sources as part of a broad, vaguely defined category known as



“foreign authority”.® Opponents of the trend condemn the use of so-called

“foreign authority”? in constitutional analysis, while proponents describe with
approval “the emergence of a transnational law . . . that merges the national and
the international.”®> Much of the existing scholarship echoes the wide lens
approach, tending to focus broadly on the development of informal networks and
dialogue among the world’s courts---while giving less attention to detailed
examination of the specific legal sources and techniques that courts are using to
participate in this dialogue.*

A typical example of judicial conflation of foreign and international sources is the
Ninth Circuit’s recent decision in a case questioning whether the execution of the elderly violated
the norms of international and domestic law. The court found that “[w]hile international norms
may also be instructive in this analysis, in light of the nonexistence of domestic authority
supporting [petitioner’s] claim, and the lack of definitive international authority provided by
[petitioner], we, as an intermediate court, decline to consider the asserted practices of foreign
jurisdictions.” Allen v. Ornoski, 435 F.3d 946, 952 n.8 (9th Cir. 2006). Additionally, | have
argued that in Lawrence v. Texas, 539 U.S. 538 (2003), Justice Kennedy mistakenly conflated the
use of foreign sources for comparative analysis with their use as evidence of customary
international law. Melissa A. Waters, Mediating Norms and Identity: The Role of Transnational
Judicial Dialogue in Creating and Enforcing International Law, 93 Geo. L.J. 487, 564--68 (2005)
(describing and critiquing Justice Kennedy’s approach); see also Ernest A. Young, Foreign Law
and the Denominator Problem, 119 Harv. L. Rev. 148, 149--151 (2005) (characterizing Supreme
Court as seemingly taking approach that merely looks to existence of foreign case holdings
without regard to reasoning).

% For example, at hearings on a House resolution that would restrict the use of “foreign
authority” by U.S. courts, most witnesses did not address possible distinctions between foreign
judicial decisions and international treaties. See House Resolution on the Appropriate Role of
Foreign Judgments in the Interpretation of the Constitution of the United States: Hearing on H.R.
97 Before the Subcomm. on the Constitution of the H. Comm. on the Judiciary, 109th Cong. 11
(2005) (statement of M. Edward Whelan, President, Ethics and Public Policy Center) (describing
use of international treaties in Roper v. Simmons, 543 U.S. 551 (2005), as evidence that “misuse
of foreign law is real and growing).

® Harold Hongju Koh, International Law as Part of Our Law, 98 Am. J. Int’l L. 43, 53
(2004) [hereinafter Koh, International Law]. Justice Breyer shares this view, noting:

My description [of the growing influence of international law] blurs the

differences between what my law professors used to call comparative law and

public international law. . . . Analogous developments internationally, including

the emergence of regional or specialized international legal bodies, tend similarly

to produce cross-country results that resemble each other more and more,

exhibiting common, if not universal, principles in a variety of legal areas.

Stephen Breyer, Keynote Address at Proceedings of the Ninety-Seventh Meeting of the American
Society of International Law, 97 Am. Soc’y Int’l L. Proc. 265, 267 (2003).

Some of the superb essays collected in a recent Harvard Law Review symposium on
Roper also tend to discuss “foreign authority,” by which the authors mean both foreign and
international law. See Symposium, The Debate over Foreign Law in Roper v. Simmons, 119 Harv.
L. Rev. 103 (2005).

* The broad lens approach to judicial dialogue is also characteristic of both the
transnational legal process, see, e.g., Koh, International Law, supra note 3, and
transgovernmentalism schools. See, e.g., Anne-Marie Slaughter, The Real New World Order,
Foreign Aff., Sept.-Oct. 1977, at 183, 189 (“The global community of law emerging from judicial
networks will more likely encompass many rules of law . . . . No high court would hand down
definitive global rules. National courts would interact with one another and with supranational
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While the wide lens approach has been useful in sketching out the broad
contours of the debate over the role of foreign and international law, such an
approach misses important parts of the overall picture. Distinctions among both
legal sources and methodologies are of crucial importance to courts in developing
a principled jurisprudence regarding the proper treatment of foreign and
international legal sources.” After all, international treaties may prove to be either
more or less authoritative sources for U.S. courts than foreign judicial decisions;
and within each of these categories, a particular treaty or foreign court decision
may be more or less worthy of judicial consideration than others.® By the same
token, courts must consider important distinctions among interpretive techniques:
Some uses of foreign or international legal sources may prove to be perfectly
legitimate and well within the ambit of the judiciary’s traditional role, while other,
more ambitious techniques may give us pause.” By failing to distinguish among
sources and techniques, the current scholarly discourse has exacerbated an overly
simplistic, “Crossfire”-style policy debate, in which policymakers debate the
relative merits of so-called “foreign authority,” with little understanding of what
that term might mean.

In short, as the debate over the role of foreign and international law in
domestic courts matures, it is time to move beyond discussions of “foreign
authority”, and to examine these issues through a series of narrower lenses. A
narrow lens approach focuses on one particular source of legal authority, and
explores the range of specific techniques that enable courts to utilize that source

tribunals in ways that would accommaodate differences but acknowledge and reinforce common
values.”). See generally Waters, supra note 1, at 497--501 (discussing application of transnational
legal process and transgovernmentalism theories to judicial dialogue).

® See, e.g., Michael D. Ramsey, International Materials and Domestic Rights:
Reflections on Atkins and Lawrence, 98 Am. J. Int’l L. 69, 72 (2004) (“A serious intellectual
project to use international materials requires a fully articulated theory that answers both of these
questions in a way that can be applied consistently from case to case.”).

® For example, a treaty ratified by the United States may be a more authoritative source
than an unratified treaty for use in constitutional interpretation. Similarly, Justice Breyer
implicitly acknowledged that some foreign judicial decisions have little persuasive value,
admitting that he had made a “tactical error” when he cited a decision from the Zimbabwe
Supreme Court in support of his argument for the unconstitutionality of the “death row
phenomenon.” Zimbabwe, Justice Breyer wryly noted, “is not the human rights capital of the
world.” Stephen Breyer, Assoc. Justice, Supreme Court, Remarks with Antonin Scalia at the U.S.
Association of Constitutional Law Discussion: Constitutional Relevance of Foreign Court
Decisions (Jan. 13, 2005), at
http://domino.american.edu/AU/media/mediarel.nsf/1D265343BDC2189785256B810071F238/1F
2F7DC4757FD01E85256F890068E6EQ?OpenDocument (on file with the Columbia Law Review)
(referring to his opinion in Knight v. Florida, 528 U.S. 990, 996 (1999) (Breyer, J., dissenting
from denial of cert.), in which he cited Catholic Commission for Justice and Peace in Zimbabwe v.
Attorney-General, [1993] 1 Zimb. L.R. 239, 240, 269 (S) (1999), for the proposition that delays in
decision whether to impose death penalty were inhuman and constituted torture).

" See discussion infra Part I1.
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in interpreting domestic law. A narrow lens approach also seeks to address both
empirical and normative questions. It asks, first, how are courts utilizing a
specific kind of foreign or international legal source? What techniques are they
using? And second, should courts be utilizing that particular source in a given
way? Do the techniques that they are developing raise legitimacy concerns, and if
so, can those concerns be addressed?

The practical value of the narrow lens approach is two-fold: First, it
reveals important trends in judicial treatment of foreign and international sources
that existing scholarship---with its tendency to focus on broad notions of “foreign
authority” or “transnational law”---has missed. Second, a narrow lens approach
will assist courts in developing a principled methodology for incorporating some
foreign or international sources of law in their work, by helping them to
distinguish and choose among available incorporation techniques. A narrow lens
approach will thus help to shift the discourse away from the overly simplistic, all
or nothing, “Crossfire”-style debate of recent years, to a more nuanced
understanding of the complexities involved in incorporating foreign and
international legal sources into the work of domestic courts.

To demonstrate the value of the narrow lens approach, this Article brings a
narrow lens to the analysis of one important source of authority: judicial
treatment by U.S. courts and their common law counterparts of certain
international human rights treaties in interpreting domestic law. Human rights
treaties are of particular relevance for U.S. courts: In its most ambitious use of
international sources to date, the U.S. Supreme Court in Roper v. Simmons® relied
on several human rights treaties in striking down laws permitting the execution of
juvenile offenders. What the Court in Roper did not acknowledge is that the
international human rights treaties on which it relied® are either unratified treaties
(like the Convention on the Rights of the Child (CRC)') or so-called
“unincorporated” treaties (that is, non-self-executing treaties that have not been
legislatively incorporated into U.S. law)."* In both cases, the treaties relied upon
by the Roper Court do not constitute legally enforceable obligations in U.S.
courts. But the Roper majority asserted that the treaties nonetheless provided

543 U.S. 551 (2005).

° See id. at 576 (listing international agreements that prohibit execution of juveniles).

19 Convention on the Rights of the Child, Nov. 20, 1989, 1577 U.N.T.S. 3 (entered into
force Sept. 2, 1990) [hereinafter CRC].

1 For example, the Court cited provisions in the International Covenant on Civil and
Political Rights, adopted Dec. 16, 1966, 138 Cong. Rec. S4781-84 (1992), 999 U.N.T.S. 171
(entered into force Mar. 3, 1976) [hereinafter ICCPR], prohibiting the use of the juvenile death
penalty. Roper, 543 U.S. at 576. In ratifying the ICCPR, however, the United States declared the
treaty to be “non-self-executing,” meaning that it has no force and effect within the domestic legal
system until the U.S. Congress passes implementing legislation specifically giving effect to the
treaty’s provisions. 138 Cong. Rec. S4781-84. In addition, the United States’s ratification
instrument for the ICCPR included a specific reservation regarding the juvenile death penalty. Id.
The Congress has never legislatively incorporated the ICCPR into U.S. law.
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evidence of “the overwhelming weight of international opinion against the
juvenile death penalty.”*? Other courts have adopted similar strategies in utilizing
unincorporated human rights treaties.™

This Article has three primary goals. First, it places the majority opinion
in Roper in a broader context, arguing that it is in fact part of a transnational trend
among the world’s common law courts---a trend that | call “creeping monism.”
Previously unexplored in the literature, creeping monism describes a phenomenon
in which common law courts are abandoning their traditional dualist orientation
and are beginning to utilize unincorporated human rights treaties in their work
despite the absence of implementing legislation giving domestic legal effect to the
treaties.’ In so doing, these courts are entrenching their nations’ international
treaty obligations into domestic law, thus becoming powerful domestic enforcers
of international human rights law. In Part I, I trace the growing influence of
creeping monism on common law judges, exploring its impact on the human
rights jurisprudence emanating from common law courts and on the emerging
transnational judicial dialogue on human rights law.

Second, the Article uses empirical analysis to move the debate over the
use of human rights treaties in U.S. courts toward a more nuanced understanding
of the complexities involved. In Part II, | develop a typology of available
interpretive incorporation techniques that other common law courts are using---
and that U.S. courts can choose among in utilizing human rights treaties in their
work. The typology is built around an empirical study of common law courts’
treatment of one of the major international human rights instruments---the
International Covenant on Civil and Political Rights (ICCPR). | examine case
law from several high courts throughout the common law world, as well as recent
decisions in U.S. courts, and | identify and assess a variety of techniques that
courts are developing to judicially incorporate the ICCPR into domestic law. |
also provide statistical evidence regarding the rates at which different national
courts are discussing and relying upon human rights treaties in their work, as well
as the specific interpretive incorporation techniques that they favor. The
techniques defy easy characterization into traditional international law categories:
Courts are neither using human rights treaties as binding treaty law, nor is it clear
that they are simply relying on these sources as evidence of customary
international law. Instead, these new interpretive techniques occupy a grey zone
in international law, in which unincorporated human rights treaties are useful for

12 Roper, 543 U.S. at 574--77. Justice Kennedy, writing for the majority, asserted that
international opinion can play a confirmatory role in interpreting the U.S. Constitution, arguing
that “[t]he opinion of the world community, while not controlling our outcome, does provide
respected and significant confirmation for our own conclusions.” 1d. at 578.

3 See infra Part Il (discussing case law).
14 See infra Part 11 (discussing case law).
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their persuasive value or as bridges for the incorporation of various soft law
sources into domestic law."

Finally, the Article addresses some of the key normative issues that arise
with respect to common law courts’ increasing use of human rights treaties.
There is no question that the current trend has the potential to transform the
world’s common law courts into increasingly powerful mediators between the
domestic and international legal regimes. But the phenomenon also raises
questions regarding the democratic legitimacy of this transformation in the
judicial role. In Part 11, | raise some of the normative issues that U.S. judges,
scholars, and policymakers should consider in developing a principled approach
to judicial use of human rights treaties. Drawing from the ICCPR case study, I
offer an evaluative framework based on a judicial assessment of the “domestic
value” of a particular treaty provision. The domestic value framework urges
courts to remain deeply rooted in the domestic polity, while encouraging
exploration of at least some judicial techniques for utilizing human rights treaties
in interpreting domestic law. Such an approach will help to shift the discourse
away from the overly simplistic, all or nothing, “Crossfire”-style debate of recent
years, toward a more nuanced understanding of the complexities involved in
incorporating international treaties into the work of U.S. courts.

I. The Judicial Trend Toward Creeping Monism

One of the principal values of a narrow lens approach is that it enables
scholars to discern important trends in judicial use of foreign and international
sources that tend to be obscured when these sources are conflated and treated as
interchangeable. A close analysis of judicial use of human rights treaties, for
example, reveals the influence on many common law judges of a phenomenon
that | call creeping monism — that is, a gradual shift in judicial orientation toward
a more flexible, monistic approach to domestic incorporation of human rights
treaties. Domestic courts from common law systems have long been limited in
their capacity to utilize international treaties (particularly human rights treaties)
by the fairly strict dualist approach that has traditionally characterized common
law systems.® In a dualist-oriented legal regime, a treaty has non-self-executing

15 See discussion infra notes [].

16 See, e.g., Andrew D. Mitchell, Genocide, Human Rights Implementation and the
Relationship Between International and Domestic Law: Nulyarimma v. Thompson, 24 Melb. U. L.
Rev. 15, 29 (2000) (noting that in Australia, “the doctrine of parliamentary supremacy has long
been held to mean that the making of a treaty does not change domestic law” (citations omitted));
Gibran Van Ert, Using Treaties in Canadian Courts, 38 Can. Y.B. Int’l L. 3, 4 (2000) (explaining
that treaties require legislative implementation to have domestic effect). See also Rosalyn
Higgins, United Kingdom, in The Effect of Treaties in Domestic Law 123 (F.G. Jacobs & S.
Roberts eds., 1987) (discussing ways in which international law can become part of domestic law
despite fact that unincorporated treaties “have no formal standing at all in English law™); William
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status -- that is, it becomes enforceable in domestic courts only when the
legislature has enacted specific legislation implementing the treaty’s provisions
into domestic law.*’

Increasingly, however, judges in countries such as Australia, New
Zealand, India, and Canada are eroding traditional dualist doctrines. Using a wide
range of interpretive incorporation’® techniques, they are citing and discussing
international human rights treaties for a variety of purposes in interpreting
domestic law. Like the Supreme Court in Roper, these courts are utilizing treaties
in their work despite the absence of implementing legislation giving domestic
legal effect to the treaties.® Moreover, in gradually adopting a more monistic
approach to treaty incorporation, these common law courts are engaging in
transnational judicial dialogue: They are relying on foreign court decisions both
to develop, and to justify, their own use of monist-oriented interpretive
incorporation techniques.®® In short, common law judges are using creeping
monism as one important means to fashion a robust transnational dialogue
regarding the normative content of both domestic and international human rights
law---a dialogue that is made possible in large measure due to courts’ common
consideration of human rights treaties as common sources of law.

The global phenomenon of creeping monism---the increasing willingness
of common law courts to rely on legislatively unincorporated human rights
treaties---is particularly striking given the deeply dualist tendencies of the

A. Schabas, Twenty-Five Years of Public International Law at the Supreme Court of Canada, 79
Can. Bar. Rev. 174, 177 (2001) (“Under Canadian law, it is axiomatic that treaties do not have a
direct effect before national courts where they have only been ratified by the executive and not
implemented by the legislature.”). The dualist approach to treaties does not necessarily extend to
common law courts’ treatment of customary international law. See, e.g., Hilary Charlesworth et
al., Deep Anxieties: Australia and the International Legal Order, 25 Sydney L. Rev. 423, 451--57
(2003) (arguing that while domestic status of customary international law in Australia is unclear,
“courts have exhibited less reluctance to recognize principles of customary international law
without the need for statutory implementation”); Louis LeBel & Gloria Chao, The Rise of
International Law in Canadian Constitutional Litigation: Fugue or Fusion?, 16 Sup. Ct. L. Rev.
(2d) 23, 36 (2002) (noting status of customary international law in Canada).As I explain infra text
accompanying notes XX-XX, the United States departs from the Commonwealth tradition of strict
dualism, adopting instead a “hybrid” approach to treaty incorporation.

17 See, e.g., Higgins, supra note Error! Bookmark not defined., at 124--25;
Buergenthal, supra note, at 213; Mark W. Janis, An Introduction to International Law 85--86, 98--
99 (2003) (discussing English rule prohibiting treatment of treaties as self-executing). By
contrast, countries from the civil law tradition are typically much more likely to recognize treaties
as part of domestic law absent implementing legislation. See Janis, at 101.

18 Justice Michael Kirby of the Australian High Court has described the set of judicial
techniques as “interpretative incorporation”, but he does not define the term. See, e.g., Michael
Kirby, International Law: The Impact on National Constitutions, 99 Am. Soc’y Int’l L. Proc. 1,
11 (2005) [hereinafter Kirby, Impact on National Constitutions].

19'See infra Part 11 (discussing case law).

20 See infra Part I1.

22 See Koh, Why Do Nations Obey, supra note 25, at 2609.
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common law legal tradition. In this Part, | explore how and why traditional
common law dualism has begun to give way to creeping monism. To that end, |
briefly discuss the origins of common law dualism, as well as the challenges that
dualism faces in the modern era of human rights internationalism. Finally, |
discuss the role of transnational judicial dialogue in the growth of creeping
monism. | identify evidence of the trend in the Bangalore Conferences (an
influential series of judicial colloquia held over the last decade of the twentieth
century), and in judicial dissemination through case law of the so-called
Bangalore Principles (a series of concluding statements from the judicial
colloquia series that articulate and advocate a more monistic approach to treaty
incorporation). Part Il provides further evidence of the trend, exploring the
influence of creeping monism on judicial development of a variety of interpretive
incorporation techniques.

A. Historical Common Law Dualism in an Era of Human Rights
Internationalism

For at least the last two centuries, courts throughout the British
Commonwealth have followed a fairly strict dualist approach to treaties, generally
refusing to grant legal effect to treaties that have not been legislatively
incorporated into domestic law.?? Historical common law dualism had its roots in
separation of powers concerns. In the British Commonwealth, the ratification of
most treaties was the sole prerogative of the executive.”* By giving treaties non-
self-executing status, common law dualism ensured that the parliament retained
primary authority over the domestic implementation of a ratified treaty, thus
providing an important check on the executive’s treaty power.

% See, e.g., Carlos Manuel Vazquez, Treaty-Based Rights and Remedies of Individuals,
92 Colum. L. Rev. 1082, 1128--29 (1992) [hereinafter VAzquez, Treaty-Based Rights] (“The self-
execution problem is of course at bottom a separation-of-powers problem. . . . The doctrine under
which treaties require legislative implementation before they may be applied by the courts is in
tension with the power-allocating function of the Supremacy clause.”); Yoo, supra note 24, at
2004(“[T]he distinction between the power to legislate and the power to make treaties . . .
provided Parliament with an important means to check the Crown's power in foreign affairs, one
that it gradually used to seize an influential role in the setting of national policy.”).

 See, e.g., Buergenthal, supra note Error! Bookmark not defined., at 213, and sources
cited therein; John C. Yoo, Globalism and the Constitution: Treaties, Non-Self-Execution, and the
Original Understanding, 99 Colum. L. Rev. 1955, 1996--2000 (1999) (tracing history of Crown’s
treatymaking power), and sources cited therein. The relationship between the Crown and
Parliament with respect to treaties evolved over time, however. Yoo, supra, at 2004 n.235 (“Even
as a formal matter . . . the Crown's prerogative over treaties itself was no longer absolute by the
eighteenth century.”). More recently, Australia has undertaken various reforms to ensure more
active participation by its parliament in approving treaties prior to ratification by the executive.
See Charlesworth et al., supra note, at 439--40 (describing 1996 reforms).
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Common law dualism also had its philosophical roots in the English
positivism school of the seventeenth and eighteenth centuries.”> The positivists
rejected the centuries-old monistic view of an integrated, unitary legal system
based on shared understandings of natural law principles. Instead, the positivists
envisioned a world in which municipal law and the public law of nations operated
on separate and distinct horizontal planes.®® The positivists emphasized the
sovereignty of nations as an important basis for this distinction between domestic
and international law.?’ John Austin argued that because international law was
not capable of enforcement by sovereign coercion, it amounted to mere “positive
international morality.”?® Thus for a court from the dualist tradition, international
treaties did not become “real law” until they were legislatively incorporated into
domestic law, thus becoming enforceable by courts.

From its inception, the United States legal system departed from strict
common law dualism,® instead adopting a hybrid approach in which some

% See generally Harold Hongju Koh, Why Do Nations Obey International Law?, 106
Yale L.J. 2599, 2608--11 (1997) (book review) [hereinafter Koh, Why Do Nations Obey]
(identifying early positivist school, which rejected natural law reasoning and asserted that “law of
nations” is “law among nations” (internal quotation marks omitted)), and sources cited therein.

% Jeremy Bentham, for example, underscored the separation between municipal law and
the law of nations when he coined the phrase “inter-national jurisprudence” in 1789. Jeremy
Bentham, An Introduction to the Principles of Morals and Legislation 296--97 (J.H. Burns &
H.L.A. Hart eds., 1970) (1789). For a discussion of Bentham’s views on international law, see
M.W. Janis, Jeremy Bentham and the Fashioning of “International Law,” 78 Am. J. Int’l L. 405
passim (1984).

2" See Arthur Nussbaum, A Concise History of the Law of Nations 172 (rev. ed. 1954)
(noting that early positivists such as Thomas Hobbes conceived of “law of nations . . . [as] a law
among nations, [which] consists of customs and treaties”); Koh, Why Do Nations Obey, supra
note 25, at 2608--09.

%8 John Austin, The Province of Jurisprudence Determined 201 (Wilfrid E. Rumble ed.,
Cambridge Univ. Press 1995) (1832), at 112 (emphasis and internal quotation marks omitted); see
also Koh, Why Do Nations Obey, supra note 25, at 2608--09 (discussing Austin’s influence).

% A lively scholarly debate surrounds the intent of the Founders with respect to treaty
incorporation. A plain reading of the Supremacy Clause suggests that the Founders intended to
depart from the common law tradition, instead adopting a more monistic approach in which
treaties enjoy self-executing status within domestic law. See Carlos Manuel Vazquez, Laughing at
Treaties, 99 Colum. L. Rev. 2154, 2169--70 (1999) [hereinafter Vazquez, Laughing]. But see
John C. Yoo, supra note 24, at 1962--67 (arguing that constitutional text can be read to establish
that treaties do not “take effect as internal U.S. law” until implemented by federal statute). On the
other hand, the records of the Constitutional Convention (and particularly of the ratification
debates) indicate that at least some of the Founders intended to adopt the common law’s
traditional dualist approach to treaties. See Y00, supra note 24, at 2024--73 (discussing evidence
from Constitutional Convention and subsequent ratification debates, and arguing that evidence
supports view that Founders intended treaties to be non-self-executing). Early Supreme Court
decisions shed little definitive light on the historical controversy. Compare Vazquez, Treaty-
Based Rights, supra note, at 1110--14 (claiming that cases “provide[] additional evidence that
framers understood that Supremacy Clause transformed what would otherwise have been merely
moral obligations into legal ones enforceable by individuals in courts™), and Jordan J. Paust, Self-
Executing Treaties, 82 Am. J. Int’l L. 760, 766--71 (1988) (reading opinions to mean that “all
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treaties enjoy self-executing status while others are treated as non-self-
executing.* By the latter half of the twentieth century, however, the United
States had taken a sharply dualist turn with respect to domestic incorporation of
human rights treaties.*>  Since the ratification of the great human rights
instruments of the post-World War Il era, policymakers have attached non-self-
executing declarations to U.S. ratifications of virtually all human rights treaties to
which the United States is a party.®> United States courts, for their part, are
virtually unanimous in the view that human rights treaty provisions are
unenforceable in the courts absent implementing legislation.®

treaties, to the extent of their grants, guarantees, or obligations, were to be self-executing. Those
that were not were those which, by their terms, required domestic implementing legislation.”),
with Yoo, supra note 24, at 2074--91 (arguing that the Court rejected Ware’s rule in Foster and
“codified the rule of non-self-execution that had originated in the Framing debates”).

% See Ralph G. Steinhardt, The Role of International Law as a Canon of Domestic
Statutory Construction, 43 Vand. L. Rev. 1103, 1104--06 (1990) [hereinafter Steinhardt, Domestic
Statutory Construction] (arguing that Supreme Court has avoided both dualist and monist
extremes in balancing American and international law); Louis Henkin, Plenary Session: The U.S.
Constitution in Its Third Century: Foreign Affairs, 85 Am. Soc‘y Int’l L. Proc. 191, 191 (1991)
(describing U.S. system as hybrid of monism and dualism).

There exists considerable scholarly debate regarding the location of the United States legal
system on the monism-dualism spectrum. On the one hand, Louis Henkin argues that the United
States “began with very, very monist dispositions.” Louis Henkin, Implementation and
Compliance: Is Dualism Metastasizing?, 91 Am. Soc‘y Int’l L. Proc. 515, 515 (1997) [hereinafter
Henkin, Is Dualism Metastasizing]. The U.S. Supreme Court’s decision one hundred years ago in
the Chinese Exclusion Case, he claims, represented “the beginnings of a retreat from monism,”
and that a dualist approach to international law has “metastasiz[ed]” over the past several decades.
See Heinkin, Is Dualism Metastasizing, supra, at 515--18. John Yoo has disputed these claims,
arguing that the U.S. legal system has followed a dualist approach to treaties since the Founding.
See Y00, supra note, at 1958--62.

%! See generally Louis Henkin, The Constitution and United States Sovereignty: A
Century of Chinese Exclusion and Its Progeny, 100 Harv. L. Rev. 853, 863--86 (1987) (criticizing
U.S. courts for, inter alia, stating domestic statutes trump treaties and holding executive action
immune from review even if it deviates from international human rights norms); Henkin, Is
Dualism Metastasizing, supra note (positing that U.S. commitment to international law has been
weakened by judicial statements claiming that compliance with international law is a moral issue,
that Congress’s power in international affairs is not limited by Bill of Rights, and that treaties are
subject to legislative override).

The non-self-executing status of human rights treaties in the country dates largely from a
series of judicial and political developments in the mid-twentieth century. For a comprehensive
discussion of historical developments in the United States regarding the non-self-executing status
of human rights treaties, see David Sloss, The Domestication of International Human Rights:
Non-Self-Executing Declarations and Human Rights Treaties, 24 Yale J. Int’l L. 129 passim
(1999).

% The practice of attaching non-self-executing declarations to U.S. ratification
instruments began during the Carter Administration and has been followed in subsequent
administrations. See id. at 139--42 (describing burgeoning use of reservations, declarations, and
understandings when ratifying treaties).

% See id. at 197--203 (cataloging U.S. cases in which litigants raised claims under certain
treaties and finding that “both advocates and judges have failed to appreciate the possibilities for
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Thus despite its historical hybrid approach to treaty incorporation, by the
latter half of the twentieth century the American legal system shared with its
common law counterparts a fairly strict dualist approach to human rights
treaties.®*  Judges throughout the common law world shared a common
understanding that human rights treaties were non-self-executing and required
implementing legislation in order to be enforceable in the courts.

Over the last two decades, however, common law dualism has
increasingly come into tension with the burgeoning human rights internationalism
of the modern era.®® International and regional human rights treaty regimes have
proliferated and have become increasingly powerful on the world stage. A host of
supranational judicial and quasi-judicial institutions (such as the Human Rights
Committee and the European Court of Human Rights) now enjoy supervisory
authority over the implementation of human rights treaty obligations in states
party to the treaties.®” In exercising that authority, these supranational institutions
are increasingly willing to examine domestic legislation for consistency with
human rights treaty provisions. By the same token, they are increasingly bold in
pointing out treaty violations.

Thus the very structure of the modern human rights treaty regime, with its
emphasis on supervisory rulings by supranational institutions, has deepened the
need for better domestic enforcement of international human rights treaty
obligations. In order to remain in compliance with their international law
obligations, states must ensure that human rights treaties — and the rulings of
supranational bodies interpreting those treaties — can be quickly and efficiently

judicial appreciation of human rights treaties to which the United States is a party”).

* See Curtis A. Bradley & Jack L. Goldsmith, Treaties, Human Rights, and Conditional
Consent, 149 U. Pa. L. Rev. 399, 439--40 (2000) (“U.S. courts . . . treat international and domestic
law as distinct, they rely on domestic law to determine international law’s status within the U.S.
legal system, and, in case of a conflict, they generally give domestic law primacy over
international law.”).

% See generally Buergenthal, supra note, at 215--20 (describing in detail increasingly
internationalist approach of several countries worldwide with respect to human rights issues).

%" The experience of the forty-six member-states of the Council of Europe is a case in
point. As parties to the European Convention for the Protection of Human Rights and
Fundamental Freedoms, all forty-six member states have largely ceded final judicial review of
alleged internal human rights violations to the European Court of Human Rights. See Council of
Eur., Execution of Judgments of the European Court of Human Rights: A Unique and Effective
Mechanism, at
http://www.coe.int/ T/E/Human_rights/execution/01_introduction/01_Introduction.asp (last visited
Oct. 31, 2006) (on file with the Columbia Law Review) (describing obligation of signatories to
abide by final judgment of court). Member states of the Council of Europe are required to become
signatories to the Convention and to accept the compulsory jurisdiction of the Court and the
binding effect of its judgments. 1d.
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implemented into domestic law.*® The domestic status of human rights treaties —
and the role of domestic courts in implementing them — become crucial in this
calculus.

For many countries from the civil law tradition, the need for better
domestic enforcement is easily addressed. Heavily influenced by historical
monism,* these countries have addressed the compliance problem by granting
higher normative status to human rights treaties than to domestic legislation®® —
and, in some cases, than to domestic constitutional provisions.** For civil law
countries whose roots are in a monistic tradition, such a move is perfectly logical.
Unlike dualism, the monistic tradition does not draw a sharp distinction between
domestic and international law; instead, it tends to view all law as emanating from
the same unitary natural law source.** Under this view, international law is
automatically incorporated into the domestic legal order. As a result,
constitutions in monist-oriented countries traditionally have tended to recognize
duly ratified treaties as enjoying the same normative rank as domestic
legislation.”® Indeed, to the extent that monism recognizes a distinction between
domestic and international law, the predominant strand of monism takes the view
that international law is of a higher order and thus trumps conflicting domestic

% See Buergenthal, supra note, at 214.

% Generally speaking, countries from the civil law tradition tend to be more monist in
orientation. See, e.g., Bruno Simma, The Contribution of Alfred Verdross to the Theory of
International Law, 6 Eur. J. Int’l L. 33, 44 (1995) (noting influence of “moderated monism” theory
in Netherlands, France, and Austria); Directorate of Int’l Law, Swiss Fed’n, Relation Between
International and Domestic Law, at
http://www.eda.admin.ch/sub_dipl/e/home/thema/intlaw/relat.ntml (last visited Oct. 31, 2006) (on
file with the Columbia Law Review) (“The Swiss view of the law can be described as monistic . . .

%0 See Buergenthal, supra note, at 216—17 (noting that a number of states have
“accord[ed] human rights treaties a special or preferred status with a normative rank higher than
that of other treaties and ordinary domestic law.”) In most countries, this has been accomplished
through constitutional amendment. See id. at 215--16 (discussing constitutional provisions in
various countries). A typical example is Article 55 of the French Constitution, which provides,
“Treaties or agreements duly ratified and approved shall, upon publication, prevail over Acts of
Parliament, subject, in regard to each agreement or treaty, to its application by the other party.”
1958 Const. art. 55 (Fr.). In a few countries, constitutional courts have interpreted existing
constitutional provisions as granting higher normative status to international law. For example,
the Belgian Supreme Court and the Federal Court of Switzerland have adopted this approach. See
Buergenthal, supra note, at 216.

*! The Netherlands amended its national constitution in the 1950s to provide that
international treaties take precedence over all domestic law, including the constitution itself. See
Henry Schermers, Netherlands, in The Effect of Treaties in Domestic Law, supra note, at 109,
112--13, cited in Buergenthal, supra note, at 215 n.10.

%2 See Simma, supra note, at PIN (describing monism as being rooted in natural law
concepts). See generally D.P. O’Connell, The Relationship Between International Law and
Municipal Law, in International Law 38, 38--42 (describing historical and philosophical origins of
monism).

*% See Buergenthal, supra note, at 213.
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law.** Thus when a domestic court from a monist tradition implements a human
rights treaty provision, or relies on the ruling of a supranational tribunal
interpreting the treaty, it is acting consistently with a monistic understanding of
the proper relationship between international treaties and domestic law.

For domestic courts from the common law tradition, however, the
proliferation of human rights treaties and supranational judicial institutions has
presented a quandary for judges. On the one hand, human rights advocates urge
common law judges to join the internationalist trend by drawing on the rich
international human rights jurisprudence emerging from judicial bodies like the
Human Rights Committee and the European Court of Human Rights.”> Many
common law judges agree that, at a minimum, international human rights
jurisprudence can be a useful resource in interpreting domestic law provisions.*®
Other judges are even more ambitious, arguing that common law courts should
engage in “an interactive dialogue™’ regarding the development of the normative

* See Starke, supra note 27.

** See generally Harold Hongju Koh, Bringing International Law Home, 35 Hous. L.
Rev. 623 (1998) [hereinafter Koh, Bringing International Law Home] (discussing role of human
rights advocates and other “transnational norm entrepreneurs” in internalizing and enforcing
international human rights law in domestic legal systems). Human rights advocates argue that
reliance on international treaties is logical, given that treaty provisions are often identical or very
similar to provisions in domestic constitutions. See, e.g., id. at 626--27. Human rights advocates
in the United States are supported by an increasing number of international law scholars who
advocate a more monistic conception of the relationship between international and domestic law.
See Curtis A. Bradley, Breard, Our Dualist Constitution, and the Internationalist Conception, 51
Stan. L. Rev. 529, 531 (1999) [hereinafter Bradley, Breard] (describing such commentators as
espousing an “internationalist conception” of relationship between domestic and international
law). As we shall see, common law courts around the world have adopted several monistic
approaches to treaty incorporation advocated by this group of scholars. See discussion infra Part
I1. [good place to cite voluntary school integration cases]

# Justice Sian Elias of the New Zealand Supreme Court, for example, has argued that
New Zealand’s adoption of the Optional Protocol to the ICCPR, which gives the Human Rights
Committee authority to scrutinize domestic violations of the treaty, obligates the country to utilize
the decision of the Human Rights Committee in interpreting the country’s major rights-granting
law, the Bill of Rights (BORA). Pointing out that BORA *“was adopted to fulfil obligations under
international covenants, principally the International Covenant on Civil and Political Rights,”
Justice Elias argues:

It would be inconsistent and wasteful for the domestic courts not to draw on the body of

thinking being developed by the Human Rights Committee. Just as it is idle to suggest

that the domestic courts should not gain what help they can from the decisions of other

jurisdictions based on the same foundation. These standards now “march with the

common law.”
Sian Elias, Chief Justice of New Zealand, Judicial Legitimacy and Human Rights: Address to the
International Bar Ass’n Conference 2 & n.3 (Oct. 21, 2002) (on file with the Columbia Law
Review); see also New Zealand Bill of Rights Act 1990, 1990 S.N.Z. No. 109, 8 19 (amended
1993) [hereinafter BORA]; Optional Protocol to the International Covenant on Civil and Political
Rights, adopted Dec. 16, 1966, 999 U.N.T.S. 171, 302 (entered into force Mar. 23, 1976)
[hereinafter Optional Protocol].

" Kirby, Impact on National Constitutions, supra note 18, at 13; see also id. at 14 (“[T]he
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content of human rights provisions — a dialogue that over time will “help to merge
aspects national and international.”*

On the other hand, weighing against the internationalist trend in human
rights law is the deep-seated dualist orientation of the common law tradition itself,
which suggests that a treaty is not “real law” until it has been legislatively
incorporated. Moreover, for the most part national legislatures in common law
countries have evinced little interest in enacting implementing legislation for the
major human rights treaties. As a result, in the age of human rights
internationalism common law courts face a common dilemma: how to make use
of international human rights treaties and jurisprudence in their work (thus joining
the rich transnational judicial dialogue on human rights law), while remaining true
to their historical dualist roots.

B. The Role of Transnational Judicial Dialogue in the Growth of Creeping
Monism

Creeping monism is a judicial response to the tension between historical
common law dualism and the modern era of human rights internationalism. Over
the past two decades, many common law judges have explored the possibility of
eroding strict dualism, in favor of a more flexible, monist-oriented approach to
human rights treaty incorporation. The interpretive incorporation techniques
discussed in Part 11 are a result of this effort. But judges have not developed these
techniques in isolation from one another: Instead, transnational judicial dialogue
has played a key role in the emergence of the creeping monism trend. Common
law judges have engaged in two kinds of dialogue. First, many judges have
participated in “face to face” dialogue,*® gathering periodically at international
judicial colloquia whose purpose is to explore the implications for common law
judges of the growing internationalization of human rights law. Second, judges
engage in dialogue through their case law, citing and discussing one another’s
opinions in developing monist-oriented techniques for utilizing human rights
treaties in their work. | explore examples of both kinds of dialogue below.

1. The Interights Colloquia and the Bangalore Principles

A particularly influential example of face-to-face dialogue has been a
series of eight judicial colloquia held from 1988 to 1998, and specifically

‘judicial dialogue’ that is already occurring between such courts and national constitutional courts
is one from which the hold-outs should not cut themselves off.”).
“1d. at 13.
* Anne-Marie Slaughter has provided a detailed account of the development and influence of
informal communication among the world's judges in ANNE-MARIE SLAUGHTER, A NEW
WORLD ORDER 21-23, 96-99 (2004).
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convened to address the issue of common law courts’ engagement with
international human rights law. Organized by Interights (a London-based human
rights NGO)™ and the British Commonwealth Association (an intergovernmental
organization representing fifty-three Commonwealth member states),>* the
colloquia series drew prominent constitutional court justices and lower court
judges from throughout the common law world.>*  Colloquia participants
represented thirty-seven countries, as diverse as India, Australia, Zimbabwe,
Mauritius, Canada, Belize, Pakistan, Sri Lanka, and the United States.”®

The overarching theme of the Interights colloquia series was what one
regular participant has termed “the growing rapprochement” between domestic
and international human rights law.>* A concomitant theme was the role of the
domestic judge in encouraging that “rapprochement”---in other words, in using
international human rights law to shape domestic legal rules.® Because of its
origins as a gathering of judges from the British Commonwealth tradition, a major
focus of the colloquia series was the status of unincorporated treaties in dualist-
oriented common law legal systems.®® Participants at the colloquia devoted
considerable attention to the issue of how (if at all) common law judges can
utilize treaties that have not been legislatively incorporated into the domestic legal
system. They concretized their views on this question into a series of concluding
statements that have become known as the Bangalore Principles.

%0 See generally Interights: The International Centre for the Legal Protection of Human
Rights, at http://www.interights.org (last visited Oct. 26, 2006).

*! See generally Commonwealth Secretariat, at http://www.thecommonwealth.org (last
visited Oct. 26, 2006).

%2 In fact, Justice (then Judge) Ruth Bader Ginsburg was a participant at the first
Interights colloquium, in Bangalore, India in 1988. Other U.S. participants at the colloquia
included Judge Betty Fletcher of the Ninth Circuit, Judge Nathaniel R. Jones (formerly of the
Sixth Circuit), and Judge Louis Pollak of the Eastern District of Pennsylvania.

>3 Judges at the colloquia represented the following countries: Antigua and Barbuda,
Australia, Bangladesh, Barbados, Belize, Botswana, Brazil, British Virgin Islands, Canada,
Dominica, Gambia, Ghana, Grenada, Guyana, India, Jamaica, Kenya, Lesotho, Malawi, Malaysia,
Mauritius, New Zealand, Nigeria, Pakistan, Papua New Guinea, Seychelles, Sierra Leone, South
Africa, Sri Lanka, St. Lucia, Tanzania, Trinidad and Tobago, Uganda, the United Kingdom, the
United States, Zambia, and Zimbabwe.

> Michael Kirby, Justice of the High Court of Australia, The Growing Rapprochment
[sic] Between International Law and National Law: Essays to Honour His Excellency Judge C.J.
Weeramantry, available at http://www.hcourt.gov.au/speeches/kirbyj/Kirbyj_weeram.htm (last
visited Oct. 31, 2006) (on file with the Columbia Law Review).

*® See, e.g., Colloquium, Developing Human Rights Jurisprudence: The Domestic
Application of International Human Rights Norms, at v (Commonwealth Secretariat ed., 1988)
[hereinafter 1988 Colloguium] (noting that discussion at colloquium “focused on recent
developments in the common law whereby judges and lawyers generally are beginning to draw on
international human rights jurisprudence in order to augment the domestic law of their
jurisdictions”).

% See, e.g., Rajsoomer Lallah, International Human Rights Norms, in 1988 Colloquium,
supra note 55, at Starting page, 20--21 (describing difficulties faced by judges in common law
systems based on experience as Mauritius Supreme Court justice).
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Over the ten-year period of the judicial colloquia series, the Bangalore
Principles evolved toward a significantly more monistic approach to the role of
unincorporated treaties in interpreting domestic law. At the first Interights
colloquium in 1988, the colloquium participants adopted a fairly conservative
approach to this question.>” The 1988 Bangalore Principles began with a strong
acknowledgment of the traditional limitations imposed on common law courts in
dualist-oriented legal systems.®® But the statement then noted with approval the
erosion of traditional dualist limitations on unincorporated treaties. It cited “a
growing tendency for national courts to have regard to these international norms
for the purpose of deciding cases where the domestic law---whether
constitutional, statute or common law---is uncertain or incomplete.”® The
statement applauded the trend, arguing that the erosion of strict dualism is in
keeping with the growing recognition of both the universality of international
human rights norms and the special role of the judiciary in interpreting and
enforcing such norms. It asserted, “This tendency is entirely welcome because it
respects the universality of fundamental human rights and freedoms and the vital
role of an independent judiciary in reconciling the competing claims of
individuals . .. with the general interests of the community.”®® Judges and
lawyers, the statement emphasized, “have a special contribution to make in the
administration of justice in fostering universal respect for fundamental human
rights and freedoms.”®

At the same time, the 1988 Bangalore Principles were quick to
acknowledge some limitations on common law courts in utilizing international
law, and to emphasize the need for courts to be sensitive to the needs and
expectations of the domestic polity. The concluding statement noted, “While it is
desirable for the norms contained in the international human rights instruments to
be still more widely recognised and applied by national courts, this process must
take fully into account local laws, traditions, circumstances and needs.”®?

In the final analysis, the participants at the 1988 Interights colloquium
attempted to balance these competing concerns. On the one hand, the 1988
Bangalore Principles asserted that unincorporated treaties could play a kind of
gap-filling role in common law systems. On the other hand, the Principles urged
judges to remember their obligations as part of the historical common law
tradition. The Principles concluded:

> See Bangalore Principles, in 1988 Colloquium, supra note 55, at ix--X.

%8 |t noted that “[i]n most countries whose legal systems are based upon common law,
international conventions are not directly enforceable in national courts unless their provisions
have beeggincorporated by legislation into domestic law.” Id. at ix.

Id.

% Id. at x.

1 d.

%2 1d.
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It is within the proper nature of the judicial process and well-
established judicial functions for national courts to have regard to
international obligations which a country undertakes---whether or
not they have been incorporated into domestic law---for the purpose
of removing ambiguity or uncertainty from national constitutions,
legislation or common law. . . . However, where national law is clear
and inconsistent with the international obligations of the State
concerned, in common law countries the national court is obliged to
give effect to national law.”

The view expressed in the 1988 Bangalore Principles---that
unincorporated treaties could play a gap-filling role in interpreting domestic law--
-represented a departure from strict common law dualism. For a strict dualist,
unincorporated treaties have no role to play in the domestic legal system until the
legislature enacts implementing legislation. Nevertheless, the participants at this
first Interights colloquium clearly saw a need to balance a more monistic
approach to treaties with an emphasis on judicial sensitivity to domestic realities.
In their view, common law judges should be alert to opportunities to use
international human rights law in their work, but also strictly dualist in their
approach where domestic law is unambiguously in conflict with international
human rights obligations.** Thus while judges at the 1988 colloquium perhaps
had begun to conceive of their judicial roles as mediators between international
and domestic human rights law, they remained anchored primarily in the needs
and requirements of the domestic legal system.

Ten vyears later, the concluding statement from the 1998 Interights
colloquium (also held in Bangalore) revealed a very different judicial conception
of the proper relationship between international and domestic human rights law,
as well as the judge’s role in mediating that relationship.% In the 1998 Bangalore
Principles, no longer are international treaties to be used simply to address
ambiguities or uncertainties in domestic law. Instead, the statement put forward a
much bolder proposition, announcing: “It is the vital duty of [the] judiciary . . . to
interpret and apply national constitutions and ... legislation in harmony with

% |d. Even in fulfilling their traditional obligations to apply national law, however, the
colloguium participants envisioned a fairly activist role for domestic courts in helping to ensure
domestic compliance with international obligations. The statement asserted that in cases where
national law is inconsistent with international obligations, “the court should draw such
inconsistency to the attention of the appropriate authorities since the supremacy of national law in
no way mitigates a breach of an international legal obligation that is undertaken by a country.” Id.

® | discuss the potential role of judges as mediators between domestic and international
legal norms in Waters, supra note 1, at 499--501.

% See Colloquium, The Challenge of Bangalore: Making Human Rights a Practical
Reality, in 8 Developing Human Rights Jurisprudence, Judicial Colloquium, Bangalore [pin], 267-
-70 (Commonwealth Secretariat ed., 1998) [hereinafter 1998 Colloquium].
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international human rights codes and customary international law, and to develop
the common law in the light of the values and principles enshrined in international
human rights law.”®®

The 1998 Bangalore Principles also revealed a significant erosion in
judicial deference toward traditional dualist doctrine. Whereas participants at the
1988 colloquium had shown considerable respect for the dualist approach to
treaties (and the limitations that it imposed on common law judges), in the 1998
concluding statement common law dualism received barely a mention and no
deference whatsoever. The statement simply noted that “even where human
rights treaties have not been ratified or incorporated into domestic law, they
provide important guidance to law-makers, public officials and the courts.”®’
Indeed, far from showing deference to legislative primacy over domestic
implementation of human rights treaties, the 1998 Bangalore Principles
condemned what its drafters viewed as legislative attempts to frustrate judicial
enforcement of international human rights law. The statement asserted:

It is a matter of public concern that some legislatures pass
amendments to their constitutions or laws designed to erode or
diminish fundamental rights and freedoms as interpreted and applied
by national courts and by international human rights fora. This
practice should not be resorted to and no amendment should be made
which would destroy or impair the essential features of democratic
societies governed by the rule of law.®®

Behind this decreased deference for traditional common law dualism is a
fundamental shift in philosophy regarding the origins and grounding of human
rights law. Compare, for example, the treatment of this issue in the 1988 and
1998 colloquium statements. The 1988 statement emphasized the universality of
human rights norms, but it appeared to place both domestic and international legal
texts on equal footing as authoritative sources of these norms. It noted,
“Fundamental human rights and freedoms are inherent in all humankind and . . .
find expression in constitutions and legal systems throughout the world and in the
international human rights instruments.”® The 1998 statement, however, drew a
distinction between domestic and international legal sources, arguably attributing
a higher normative rank to international treaties. In the 1998 statement, human
rights norms may “find expression in constitutional and legal systems throughout

% |d. at 268 (emphasis added).

7 d.

% 1d. at 269.

691988 Colloquium, supra note 55, at ix.
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the world,”” but “they are anchored in the international human rights codes to
which all genuinely democratic states adhere.”"

One can also discern an important shift in philosophy regarding the role of
domestic courts in internalizing international human rights law. According to the
1988 statement, judges had “a special contribution to make ... in fostering
universal respect for fundamental human rights and freedoms.””® Ten years later,
judges had become much more central to the realization of human rights
objectives:

Fundamental human rights form part of the public law of every
nation, protecting individuals and minorities against the misuse
of power by every public authority and any person discharging
public functions. It is the special province of judges to see to it
that the law’s undertakings are realized in the daily life of the
people.”

In the conception of participants at the 1998 colloquium, the common law judge’s
role was no longer anchored primarily in the domestic legal system. Instead,
judges had become key mediators between the international and domestic human
rights regimes. The 1998 statement commented, “The universality of human
rights derives from the moral principle of each individual’s personal and equal
autonomy and human dignity. That principle transcends national political
systems and is in the keeping of the judiciary.”™

The Bangalore Principles that emerged from the 1998 colloquium were far
more monistic in approach than their 1988 predecessors, revealing striking
evidence of creeping monism in the development of common law judicial
philosophy at the Interights colloquia series. If human rights are truly universal,
then they must “transcend national political systems.” In that case, while human
rights norms may “find expression” in various domestic constitutions and legal
texts, their “anchor”---their origin and true home---is found in international
human rights treaties. The implication, then, is that the international law of
human rights is the primary, authoritative source for human rights norms:
Domestic legal sources are merely derivative of international human rights law.
Moreover, if judges enjoy some special status as the “keepers” of the fundamental
principles of universal human rights, it is therefore their “vital duty” to harmonize

701998 Colloquium, supra note 65, at 267 (emphasis added).

™ 1d. at 267--68 (emphasis added). The 1998 statement did acknowledge, however, that
both domestic and international courts have an important role to play in interpreting fundamental
human rights, noting that “their meaning is illuminated by a rich body of case law, both
international and national.” 1d. at 268.

721988 Colloquium, supra note 55, at ix.

731998 Colloquium, supra note 65, at 268.

™ Id. (emphasis added).
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subordinate domestic law with international human rights treaty law---regardless
of the formal legal status of treaties within the domestic legal system.™

The Bangalore Principles serve as both bellwether and catalyst in the
development of creeping monism. A close analysis of the evolving language of
the Bangalore Principles reveals creeping monism’s evolutionary path over the
past two decades or so, toward an increasingly monistic approach to judicial
incorporation of international human rights law into common law legal systems.
Moreover, the impact of the Bangalore colloquia on some common law judges
has been profound. Indeed, Justice Michael Kirby of the Australian High Court
described his experience at the 1988 Bangalore colloquium as something akin to a
spiritual awakening:

The Bangalore meeting helped to rescue me from the rigid
dualism developed by the English common law. . .. [The dualist]
viewpoint oversimplified a complex subject. But it was the
opinion conventionally held by most common law practitioners at
the time. | was one of them. In the course of the Bangalore
meeting, the scales were lifted from my eyes by the discovery of
the growing role that international law was playing, and could
play, in the municipal legal systems of the Commonwealth of
Nations.”

Justice Kirby and other judges who participated in the early colloquia have
become repeat players, presenting papers at subsequent colloquia and even
serving as experts at recent Interights-sponsored conferences and judicial training
programs espousing the Bangalore Principles.”” They also have given speeches at

™ Justice Kirby emphasized this point in a speech to the participants at the 1992
Interights colloquium in Harare, Zimbabwe:

International law must be seen not as a remote compilation of high sounding rules,

political in character, addressed to governments and not to people. It must be seen rather

as the rules of humanity, defined by experts and deriving authority from international
agencies and multi-national acceptance. In such a world, it becomes the duty of the
judges in domestic courts . . . to endeavour, so far as possible, to bring their decisions into
harmony with the developing body of international law.

[cite].

"® Kirby, Impact on National Constitutions, supra note 18, at 4--5. Justice Kirby has
become perhaps the most enthusiastic supporter of the Bangalore Principles, giving speeches
worldwide on the issue and relying heavily on the Principles in his work on the Australian High
Court. Justice Kirby’s many speeches on the Bangalore Principles are available at
http://www.hcourt.gov.au/publications _05.html. See also infra Part Il (discussing Australian case
law).

" For example, Canadian Supreme Court Justice Claire L’Heureux Dubé, Papua New
Guinea Chief Justice Mari Kapi, and Australian High Court Justice Michael Kirby served as
“international experts” at an Interights-sponsored judicial colloquium in Suva, Fiji, in August
2004. The subject of the conference was “Access to Justice in a Changing World: The Principles
of Judicial Independence and Access to Justice.” All three justices had attended one or more of
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international judicial conferences advocating the need for judicial implementation
of the Bangalore Principles.”® For these judges, the Bangalore Principles — and
the more flexible, monistic approach to treaty incorporation that they espoused —
offered a means to resolve the tension between the strictures of historical common
law dualism and the demands of the new era of human rights internationalism.

2. Evidence of Creeping Monism in the Jurisprudence of Common Law
Courts

If creeping monism merely represented the evolving views of participants
at a series of judicial colloquia, the phenomenon might be interesting but not
particularly noteworthy. The significance of creeping monism lies in its powerful
influence over common law judicial decisionmaking. The Bangalore Principles
themselves have been widely disseminated throughout the common law world,
and have exercised both direct’® and indirect®® influence over the development of
human rights jurisprudence in several countries. Their influence on the case law is
not surprising, given that a significant number of colloquia participants were
particularly well positioned to incorporate the monistic approach into their
domestic legal regimes. Indeed, the invitation list for the colloquia series was
highly selective: Of the hundreds of judges who attended one of the eight
colloquia, a substantial percentage were constitutional court or supreme court
justices. | view the Interights colloquia and the Bangalore Principles primarily as

the previous Interights colloquia on the domestic application of international human rights norms.
[cite] (on file with author).

"8 [Cite to Kirby speeches, supra note 75.

™ For example, the Nigerian Federal High Court relied on the Bangalore Principles in a

case dealing with the rights of journalists during national states of emergency, noting that “it is at
such times that fundamental human rights are most at risk and that courts must be especially
vigilant in their protection.” Punch Nig. Ltd & Anor v. Attorney-Gen. & Ors, (Nigeria F.H.C.
July 29, 1994), available at
http://www.interights.org/showdoc.php?keywords=punch%20nigeria&dir=databases&refid=2627
(on file with the Columbia Law Review) (citation omitted). The Tanzanian High Court cited the
Bangalore Principles in holding that attorneys cannot be required to take legal aid cases. N I N
Munuo Ng'uni v. Judge in Charge High Court, Arusha & Anor, H.C. Civil Case No 3 of 1993
(Tanzania Mar. 17, 1998), available at
http://www.interights.org/showdoc.php?keywords=N%201%20N%20munuo&dir=databases&refi
d=2709 (on file with the Columbia Law Review) (using Bangalore Principles as well as Universal
Declaration of Human Rights and African Charter on Human & People’s Rights to determine that
“[a] court should take a liberal approach to rules of practice and procedure where basic rights and
freedoms are invoked, so as to give to the complainant a full measure of his or her rights”). For a
brief discussion of the colloquia cited by the court, see generally Mirna E. Adjami, African Courts,
International Law, and Comparative Case Law: Chimera or Emerging Human Rights
Jurisprudence?, 24 Mich. J. Int’I L. 103, 126--27 & nn.114--115 (2002).

% An example of the Bangalore Principles’ indirect influence is the development and
dissemination of the rights-conscious Charming Betsy technique, discussed supra text
accompanying notes - (discussing Tavita v. Minister of Immigration, in which New Zealand Court
of Appeal cited Bangalore Principles, and subsequent foreign case law relying on Tavita).

% [Cite Kirby, L’Heureux-Dube, Ginsburg].
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evidence of a broader trend toward creeping monism, and | do not make a causal
claim that creeping monism originated at the colloquia series. Nevertheless, it is
certainly noteworthy that some of the most enthusiastic judicial proponents of the
use of human rights treaties in shaping domestic law were active participants at
one or more colloquia, and that some of those participants have relied explicitly
on the Bangalore Principles in their work.*

The most striking evidence of the creeping monism phenomenon is
in the case law itself. As I discuss in detail in Part 11, the case law demonstrates a
significant worldwide trend toward erosion of traditional dualist limitations in
favor of a wide variety of monistic judicial incorporation techniques. In some
instances, courts cite the Bangalore Principles as support for this approach.®®* But
regardless of the authorities cited in support, much of the case law shares a
common outlook: In the era of human rights internationalism, common law
courts can and should find ways to utilize human rights treaties in their work.
Judges view the erosion of traditional dualist limitations as a necessary and
sensible response to broader shifts taking place internationally. In addition, the
case law evidences a concomitant shift in traditional notions of judicial deference
to the political branches in matters of treaty compliance---a shift that some judges
likewise deem necessary to ensure domestic enforcement of international human
rights obligations.*

At the same time, a vigorous debate is brewing in several countries over
the legitimacy of creeping monism. Decisions by numerous common law courts
have been sharply criticized by dissenting justices, and they have been the subject
of a considerable political backlash by policymakers and commentators®---
situations not unlike the one that the United States has witnessed in the wake of
Lawrence®® and Roper.®” While it is thus an ope