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Relevant Georgia Rules of Professional Conduct

Rule 1.6: Confidentiality of Information

a. A lawyer shall maintain in confidence all information gained in the professional
relationship with a client, including information which the client has requested to be held
inviolate or the disclosure of which would be embarrassing or would likely be
detrimental to the client, unless the client gives informed consent, except for disclosures
that are impliedly authorized in order to carry out the representation, or are required by
these rules or other law, or by order of the court.

1. A lawyer may reveal information covered by paragraph (a) which the lawyer
reasonably believes necessary:

1.
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to avoid or prevent harm or substantial financial loss to another as a result
of client criminal conduct or third party criminal conduct clearly in
violation of the law;

to prevent serious injury or death not otherwise covered by subparagraph
(1) above;

to establish a claim or defense on behalf of the lawyer in a controversy
between the lawyer and the client, to establish a defense to a criminal
charge or civil claim against the lawyer based upon conduct in which the
client was involved, or to respond to allegations in any proceeding
concerning the lawyer's representation of the client;

to secure legal advice about the lawyer's compliance with these rules.

to detect and resolve conflicts of interest arising from the lawyer's change
of employment or changes in the composition or ownership or a firm, but
only if the revealed information would not compromise the attorney-client
privilege or otherwise prejudice the client.

2. In a situation described in paragraph (b) (1), if the client has acted at the time the
lawyer learns of the threat of harm or loss to a victim, use or disclosure is
permissible only if the harm or loss has not yet occurred.

3. Before using or disclosing information pursuant to paragraph (b) (1) (1) or (i1), if
feasible, the lawyer must make a good faith effort to persuade the client either not
to act or, if the client has already acted, to warn the victim.

c. The duty of confidentiality shall continue after the client-lawyer relationship has

terminated.

The maximum penalty for a violation of this rule is disbarment.

Comment

[1] The lawyer is part of a judicial system charged with upholding the law. One of the lawyer's
functions is to advise clients so that they avoid any violation of the law in the proper exercise of
their rights. See Rule 1.18.

[2] The observance of the ethical obligation of a lawyer to hold inviolate confidential
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information of the client not only facilitates the full development of facts essential to proper
representation of the client but also encourages people to seek early legal assistance.

[3] Almost without exception, clients come to lawyers in order to determine what their rights are
and what is, in the maze of laws and regulations, deemed to be legal and correct. The common
law recognizes that the client's confidences must be protected from disclosure. Based upon
experience, lawyers know that almost all clients follow the advice given, and the law is upheld.

[4] A fundamental principle in the client-lawyer relationship is that the lawyer maintain
confidentiality of information relating to the representation. The client is thereby encouraged to
communicate fully and frankly with the lawyer even as to embarrassing or legally damaging
subject matter.

[4A] RESERVED

[5] The principle of confidentiality is given effect in two related bodies of law, the attorney-
client privilege (which includes the work product doctrine) in the law of evidence and the rule of
confidentiality established in professional ethics. The attorney-client privilege applies in judicial
and other proceedings in which a lawyer may be called as a witness or otherwise required to
produce evidence concerning a client. The rule of client-lawyer confidentiality applies in
situations other than those where evidence is sought from the lawyer through compulsion of law.
Rule 1.6 applies not merely to matters communicated in confidence by the client but also to all
information gained in the professional relationship, whatever its source. A lawyer may not
disclose such information except as authorized or required by the Georgia Rules of Professional
Conduct or other law. See also Scope. The requirement of maintaining confidentiality of
information gained in the professional relationship applies to government lawyers who may
disagree with the client's policy goals.

Authorized Disclosure

[6] A lawyer is impliedly authorized to make disclosures about a client when appropriate in
carrying out the representation, except to the extent that the client's instructions or special
circumstances limit that authority. In litigation, for example, a lawyer may disclose information
by admitting a fact that cannot properly be disputed, or in negotiation by making a disclosure
that facilitates a satisfactory conclusion.

[7] Lawyers in a firm may, in the course of the firm's practice, disclose to each other information
relating to a client of the firm, unless the client has instructed that particular information be
confined to specified lawyers.

[7A] A lawyer's confidentiality obligations do not preclude a lawyer from securing confidential
legal advice about the lawyer's personal responsibility to comply with these rules. In most
situations, disclosing information to secure such advice will be impliedly authorized for the
lawyer to carry out the representation. Even when the disclosure is not impliedly authorized
paragraph (b) (1) (iv) permits such disclosure because of the importance of a lawyer's
compliance with the Georgia Rules of Professional Conduct.
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Disclosure Adverse to Client

[8] The confidentiality rule is subject to limited exceptions. In becoming privy to information
about a client, a lawyer may foresee that the client intends serious harm to another person. The
public is better protected if full and open communication by the client is encouraged than if it is
inhibited.

[9] Several situations must be distinguished. First, the lawyer may not knowingly assist a client
in conduct that is criminal or fraudulent. See Rule 1.2 (d). Similarly, a lawyer has a duty under
Rule 3.3 (a) (4) not to use false evidence.

[10] Second, the lawyer may have been innocently involved in past conduct by the client that
was criminal or fraudulent. In such a situation the lawyer has not violated Rule 1.2 (d), because
to "knowingly assist" criminal or fraudulent conduct requires knowing that the conduct is of that
character.

[11] Third, the lawyer may learn that a client intends prospective conduct that is criminal and
likely to result in death or substantial bodily harm. As stated in paragraph (b) (1), the lawyer has
professional discretion to reveal information in order to prevent such consequences. The lawyer
may make a disclosure in order to prevent death or serious bodily injury which the lawyer
reasonably believes will occur. It is very difficult for a lawyer to "know" when such a heinous
purpose will actually be carried out, for the client may have a change of mind.

[12] The lawyer's exercise of discretion requires consideration of such factors as the nature of the
lawyer's relationship with the client and with those who might be injured by the client, the
lawyer's own involvement in the transaction and factors that may extenuate the conduct in
question. Where practical, the lawyer should seek to persuade the client to take suitable action. In
any case, a disclosure adverse to the client's interest should be no greater than the lawyer
reasonably believes necessary to the purpose. A lawyer's decision not to take preventive action
permitted by paragraph (b) (1) does not violate this rule.

Withdrawal

[13] If the lawyer's services will be used by the client in materially furthering a course of
criminal or fraudulent conduct, the lawyer must withdraw, as stated in Rule 1.16 (a) (1).

[14] After withdrawal the lawyer is required to refrain from making disclosure of the client's
confidences, except as otherwise provided in Rule 1.6. Neither this rule nor Rule 1.8 (b) nor Rule
1.16 (d) prevents the lawyer from giving notice of the fact of withdrawal, and the lawyer may
also withdraw or disaffirm any opinion, document, affirmation, or the like.

[15] Where the client is an organization, the lawyer may be in doubt whether contemplated
conduct will actually be carried out by the organization. Where necessary to guide conduct in
connection with this rule, the lawyer may make inquiry within the organization as indicated in
Rule 1.13 (b).
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Dispute Concerning a Lawyer's Conduct

[16] Where a legal claim or disciplinary charge alleges complicity of the lawyer in a client's
conduct or other misconduct of the lawyer involving representation of the client, the lawyer may
respond to the extent the lawyer reasonably believes necessary to establish a defense. The same
is true with respect to a claim involving the conduct or representation of a former client. The
lawyer's right to respond arises when an assertion of such complicity has been made. Paragraph
(b) (1) (i11) does not require the lawyer to await the commencement of an action or proceeding
that charges such complicity, so that the defense may be established by responding directly to a
third party who has made such an assertion. The right to defend, of course, applies where a
proceeding has been commenced. Where practicable and not prejudicial to the lawyer's ability to
establish the defense, the lawyer should advise the client of the third party's assertion and request
that the client respond appropriately. In any event, disclosure should be no greater than the
lawyer reasonably believes is necessary to vindicate innocence, the disclosure should be made in
a manner which limits access to the information to the tribunal or other persons having a need to
know it, and appropriate protective orders or other arrangements should be sought by the lawyer
to the fullest extent practicable.

[17] If the lawyer is charged with wrongdoing in which the client's conduct is implicated, the
rule of confidentiality should not prevent the lawyer from defending against the charge. Such a
charge can arise in a civil, criminal or professional disciplinary proceeding, and can be based on
a wrong allegedly committed by the lawyer against the client, or on a wrong alleged by a third
person; for example, a person claiming to have been defrauded by the lawyer and client acting
together. A lawyer entitled to a fee is permitted by paragraph (b) (1) (iii) to prove the services
rendered in an action to collect it. This aspect of the rule expresses the principle that the
beneficiary of a fiduciary relationship may not exploit it to the detriment of the fiduciary. As
stated above, the lawyer must make every effort practicable to avoid unnecessary disclosure of
information relating to a representation, to limit disclosure to those having the need to know it,
and to obtain protective orders or make other arrangements minimizing the risk of disclosure.

Detection of Conflicts of Interest

[18] Paragraph (b) (1) (v) recognizes that lawyers in different firms may need to disclose limited
information to each other to detect and resolve conflicts of interest, such as when a lawyer is
considering an association with another firm, two or more firms are considering a merger, or a
lawyer is considering the purchase of a law practice. See Rule 1.17, Comment [6]. Under these
circumstances, lawyers and law firms are permitted to disclose limited information, but only
once substantive discussions regarding the new relationship have occurred. Any such disclosure
should ordinarily include no more than the identity of the persons and entities involved in a
matter, a brief summary of the general issues involved, and information about whether the matter
has terminated. Even this limited information, however, should be disclosed only to the extent
reasonably necessary to detect and resolve conflicts of interests that might arise from the possible
new relationship. Moreover, the disclosure of any information is prohibited if it would
compromise the attorney-client privilege or otherwise prejudice the client (e.g., the fact that a
corporate client is seeking advice on a corporate takeover that has not been publicly announced,;
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that a person has consulted a lawyer about the possibility of divorce before the person’s
intentions are known to the person’s spouse; or that a person has consulted a lawyer about a
criminal investigation that has not led to a public charge). Under those circumstances, paragraph
(a) prohibits disclosure unless the client or former client gives informed consent. A lawyer’s
fiduciary duty to the lawyer’s firm may also govern a lawyer’s conduct when exploring an
association with another firm and is beyond the scope of these rules.

[19] Any information disclosed pursuant to paragraph (b) (1) (v) may be used or further
disclosed only to the extent necessary to detect and resolve conflicts of interest. Paragraph (b) (1)
(v) does not restrict the use of information acquired by means independent of any disclosure
pursuant to paragraph (b) (1) (v). Paragraph (b) (1) (v) also does not affect the disclosure of
information within a law firm when the disclosure is otherwise authorized, see Comment [7],
such as when a lawyer in a firm discloses information to another lawyer in the same firm to
detect and resolve conflicts of interest that could arise in connection with undertaking a new
representation.

Disclosures Otherwise Required or Authorized

[20] The attorney-client privilege is differently defined in various jurisdictions. If a lawyer is
called as a witness to give testimony concerning a client, absent waiver by the client, paragraph
(a) requires the lawyer to invoke the privilege when it is applicable. The lawyer must comply
with the final orders of a court or other tribunal of competent jurisdiction requiring the lawyer to
give information about the client.

[21] The Georgia Rules of Professional Conduct in various circumstances permit or require a
lawyer to disclose information relating to the representation. See Rules 2.2, 2.3, 3.3 and 4.1. In
addition to these provisions, a lawyer may be obligated or permitted by other provisions of law
to give information about a client. Whether another provision of law supersedes Rule 1.6 is a
matter of interpretation beyond the scope of these rules, but a presumption should exist against
such a supersession.

[22] Paragraph (b) permits disclosure only to the extent the lawyer reasonably believes the
disclosure is necessary to accomplish one of the purposes specified. Where practicable, the
lawyer should first seek to persuade the client to take suitable action to obviate the need for
disclosure. In any case, a disclosure adverse to the client’s interest should be no greater than the
lawyer reasonably believes necessary to accomplish the purpose. If the disclosure will be made
in connection with a judicial proceeding, the disclosure should be made in a manner that limits
access to the information to the tribunal or other persons having a need to know it and
appropriate protective orders or other arrangements should be sought by the lawyer to the fullest
extent practicable.

[23] Paragraph (b) permits but does not require the disclosure of information relating to a client’s
representation to accomplish the purposes specified. In exercising the discretion conferred by
this rule, the lawyer may consider such factors as the nature of the lawyer’s relationship with the
client and with those who might be injured by the client, the lawyer’s own involvement in the
transaction and factors that may extenuate the conduct in question. A lawyer’s decision not to



Panel #3

disclose as permitted by paragraph (b) does not violate this rule. Disclosure may be required,
however, by other rules. Some rules require disclosure only if such disclosure would be
permitted by paragraph (b). See Rules 1.2 (d), 4.1 (b), and 8.1. Rule 3.3, on the other hand,
requires disclosure in some circumstances regardless of whether such disclosure is permitted by
this rule. See Rule 3.3 (b).

Acting Competently to Preserve Confidentiality

[24] A lawyer should make reasonable efforts to prevent the inadvertent or unauthorized
disclosure of, or unauthorized access to, information covered by this Rule. A lawyer should
make reasonable efforts to safeguard information relating to the representation of a client against
unauthorized access by third parties and against inadvertent or unauthorized disclosure by the
lawyer or other persons who are participating in the representation of the client or who are
subject to the lawyer’s supervision. See Rules 1.1, 5.1 and 5.3. Factors to be considered in
determining the reasonableness of the lawyer’s efforts include, but are not limited to, the
sensitivity of the information, the likelihood of disclosure if additional safeguards are not
employed, the cost of employing additional safeguards, the difficulty of implementing the
safeguards, and the extent to which the safeguards adversely affect the lawyer’s ability to
represent clients (e.g., by making a device or important piece of software excessively difficult to
use). Whether a lawyer may be required to take additional steps to safeguard a client’s
information in order to comply with other law, such as state and federal laws that govern data
privacy or that impose notification requirements upon the loss of, or unauthorized access to,
electronic information, is beyond the scope of these rules.

[25] When transmitting a communication that includes information relating to the representation
of a client, the lawyer should take reasonable precautions to prevent the information from
coming into the hands of unintended recipients. This duty, however, does not require that the
lawyer use special security measures if the method of communication affords a reasonable
expectation of privacy. Special circumstances, however, may warrant special precautions.
Factors to be considered in determining the reasonableness of the lawyer's expectation of
confidentiality include the sensitivity of the information and the extent to which the privacy of
the communication is protected by law or by a confidentiality agreement. Whether a lawyer may
be required to take additional steps in order to comply with other laws, such as state and federal
laws that govern data privacy, is beyond the scope of these rules.

Rule 1.16: Declining or Terminating Representation

a. Except as stated in paragraph (c), a lawyer shall not represent a client or, where
representation has commenced, shall withdraw from the representation of a client if:
1. the representation will result in violation of the Georgia Rules of Professional
Conduct or other law;
2. the lawyer's physical or mental condition materially impairs the lawyer's ability to
represent the client; or
3. the lawyer is discharged.
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b. except as stated in paragraph (c), a lawyer may withdraw from representing a client if
withdrawal can be accomplished without material adverse effect on the interests of the
client, or if:

1. the client persists in a course of action involving the lawyer's services that the
lawyer reasonably believes is criminal or fraudulent;

2. the client has used the lawyer's services to perpetrate a crime or fraud,

3. the client insists upon pursuing an objective that the lawyer considers repugnant
or imprudent;

4. the client fails substantially to fulfill an obligation to the lawyer regarding the
lawyer's services and has been given reasonable warning that the lawyer will
withdraw unless the obligation is fulfilled;

5. the representation will result in an unreasonable financial burden on the lawyer or
has been rendered unreasonably difficult by the client; or

6. other good cause for withdrawal exists.

c. When a lawyer withdraws it shall be done in compliance with applicable laws and rules.
When ordered to do so by a tribunal, a lawyer shall continue representation
notwithstanding good cause for terminating the representation.

d. Upon termination of representation, a lawyer shall take steps to the extent reasonably
practicable to protect a client's interests, such as giving reasonable notice to the client,
allowing time for employment of other counsel, surrendering papers and property to
which the client is entitled and refunding any advance payment of fee that has not been
earned.

The maximum penalty for a violation of this rule is a public reprimand.
Comment

[1] A lawyer should not accept representation in a matter unless it can be performed
competently, promptly, without improper conflict of interest and to completion. But see Rule 1.2
(c): Scope of Representation.

Mandatory Withdrawal

[2] A lawyer ordinarily must decline or withdraw from representation if the client demands that
the lawyer engage in conduct that is illegal or violates the Georgia Rules of Professional Conduct
or other law. The lawyer is not obliged to decline or withdraw simply because the client suggests
such a course of conduct; a client may make such a suggestion in the hope that a lawyer will not
be constrained by a professional obligation.

[3] When a lawyer has been appointed to represent a client, withdrawal ordinarily requires
approval of the appointing authority. See also Rule 6.2: Accepting Appointments. Difficulty may
be encountered if withdrawal is based on the client's demand that the lawyer engage in
unprofessional conduct. The court may wish an explanation for the withdrawal, while the lawyer
may be bound to keep confidential the facts that would constitute such an explanation. The
lawyer's statement that professional considerations require termination of the representation
ordinarily should be accepted as sufficient.
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Discharge

[4] A client has a right to discharge a lawyer at any time, with or without cause, subject to
liability for payment for the lawyer's services. Where future dispute about the withdrawal may be
anticipated, it may be advisable to prepare a written statement reciting the circumstances.

[5] Whether a client can discharge appointed counsel may depend on applicable law. To the
extent possible, the lawyer should give the client an explanation of the consequences. These
consequences may include a decision by the appointing authority that appointment of successor
counsel is unjustified, thus requiring the client to be self-represented.

[6] If the client is mentally incompetent, the client may lack the legal capacity to discharge the
lawyer, and in any event the discharge may be seriously adverse to the client's interests. The
lawyer should make special effort to help the client consider the consequences and, in an extreme
case, may initiate proceedings for a conservatorship or similar protection of the client. See Rule
1.14: Client under a Disability.

Optional Withdrawal

[7] The lawyer has the option to withdraw if it can be accomplished without material adverse
effect on the client's interests. Withdrawal is also justified if the client persists in a course of
action that the lawyer reasonably believes is criminal or fraudulent, for a lawyer is not required
to be associated with such conduct even if the lawyer does not further it. Withdrawal is also
permitted if the lawyer's services were misused in the past even if that would materially
prejudice the client. The lawyer also may withdraw where the client insists on a repugnant or
imprudent objective. The lawyer's statement that professional considerations require termination
of the representation ordinarily should be accepted as sufficient.

[8] A lawyer may withdraw if the client refuses to abide by the terms of an agreement relating to
the representation, such as an agreement concerning fees or court costs or an agreement limiting
the objectives of the representation.

Assisting the Client upon Withdrawal

[9] Even if the lawyer has been unfairly discharged by the client, a lawyer must take all
reasonable steps to mitigate the consequences to the client.

[10] Whether or not a lawyer for an organization may under certain unusual circumstances have
a legal obligation to the organization after withdrawing or being discharged by the organization's
highest authority is beyond the scope of these rules.
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Rule 2.1: Advisor

In representing a client, a lawyer shall exercise independent professional judgment and render
candid advice. A lawyer should not be deterred from giving candid advice by the prospect that
the advice will be unpalatable to the client.

The maximum penalty for a violation of this rule is disbarment.
Comment
Scope of Advice

[1] A client is entitled to straightforward advice expressing the lawyer's honest assessment. Legal
advice often involves unpleasant facts and alternatives that a client may be disinclined to
confront. In presenting advice, a lawyer endeavors to sustain the client's morale and may put
advice in as acceptable a form as honesty permits. However, a lawyer should not be deterred
from giving candid advice by the prospect that the advice will be unpalatable to the client.

[2] In rendering advice, a lawyer may refer not only to law but to other considerations such as
moral, economic, social and political factors that may be relevant to the client's situation. Advice
couched in narrowly legal terms may be of little value to a client, especially where practical
considerations, such as cost or effects on other people, are predominant. Purely technical legal
advice, therefore, can sometimes be inadequate. It is proper for a lawyer to refer to relevant
moral and ethical considerations in giving advice.

[3] A client may expressly or impliedly ask the lawyer for purely technical advice. When such a
request is made by a client experienced in legal matters, the lawyer may accept it at face value.
When such a request is made by a client inexperienced in legal matters, however, the lawyer's
responsibility as advisor may include indicating that more may be involved than strictly legal
considerations.

[4] Matters that go beyond strictly legal questions may also be in the domain of another
profession. Family matters can involve problems within the professional competence of
psychiatry, clinical psychology or social work; business matters can involve problems within the
competence of the accounting profession or of financial specialists. Where consultation with a
professional in another field is itself something a competent lawyer would recommend, the
lawyer should make such a recommendation. At the same time, a lawyer's advice at its best often
consists of recommending a course of action in the face of conflicting recommendations of
experts.

Olffering Advice

[5] In general, a lawyer is not expected to give advice until asked by the client. However, when a
lawyer knows that a client proposes a course of action that is likely to result in substantial
adverse legal consequences to the client, duty to the client under Rule 1.4: Communication may
require that the lawyer act if the client's course of action is related to the representation. A lawyer
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ordinarily has no duty to initiate investigation of a client's affairs or to give advice that the client
has indicated is unwanted, but a lawyer may initiate advice to a client when doing so appears to
be in the client's interest.

Rule 3.1: Meritorious Claims and Contentions
In the representation of a client, a lawyer shall not:

a. file a suit, assert a position, conduct a defense, delay a trial, or take other action on behalf
of the client when the lawyer knows or when it is obvious that such action would serve
merely to harass or maliciously injure another;

b. knowingly advance a claim or defense that is unwarranted under existing law, except that
the lawyer may advance such claim or defense if it can be supported by good faith
argument for an extension, modification or reversal of existing law.

The maximum penalty for a violation of this rule is a public reprimand.
Comment

[1] The advocate has a duty to use legal procedure for the fullest benefit of the client's cause, but
also a duty not to abuse legal procedure. The law, both procedural and substantive, establishes
the limits within which an advocate may proceed. However, the law is not always clear and
never is static. Accordingly, in determining the proper scope of advocacy, account must be taken
of the law's ambiguities and potential for change.

[2] The filing of an action or defense or similar action taken for a client is not frivolous merely
because the facts have not first been fully substantiated or because the lawyer expects to develop
vital evidence only by discovery. Such action is not frivolous even though the lawyer believes
that the client's position ultimately will not prevail. The action is frivolous, however, if the client
desires to have the action taken primarily for the purpose of harassing or maliciously injuring a
person, or, if the lawyer is unable either to make a good faith argument on the merits of the
action taken or to support the action taken by a good faith argument for an extension,
modification or reversal of existing law.

[3] It is not ethically improper for a lawyer to file a lawsuit before complete factual support for
the claim has been established provided that the lawyer determines that a reasonable lawyer
would conclude that there is a reasonable possibility that facts supporting the cause of action can
be established after the filing of the claim; and provided further that the lawyer is not required by
rules of procedure. or otherwise to represent that the cause of action has an adequate factual
basis. If after filing it is discovered that the lawsuit has no merit, the lawyer will dismiss the
lawsuit or in the alternative withdraw.

[4] The decision of a court that a claim is not meritorious is not necessarily conclusive of a
violation of this rule.
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